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SPECIAL MEETING OF THE ARKANSAS
RIVER COMPACT ADMINISTRATION
Garden City, Kansas

March 28, 1985
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TRANSCRIPT OF PROCEEDINGS
A special meeting of the Arkansas River
Compact Administration, Frank G. Cooley, Chairman
and Federal Representative, presiding, was held on
March 28, 1985, between the hours of 9:00 a.m, and
10:15 p.m. before Marvin L., Shane, Certified

Shorthand Reporter of the State of Kansas.
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CHAIRMAN COOLEY: This is a meeting
of the Arkansas, or Arkansas, as you will, River
Compact Administration, regularly called pursuant
to notice, held in Garden City, Xansas. The
meeting is at the request of the State of Kansas.
We have a tentative agenda which we will get to in
a moment. There is a court reporter present. One
of the ey things at the meeting will be that all
persons who speak will identify themselves for the
record, for the court reporter. We had an
attendance list at the door, and some of us have
failed, including myself, have failed to sign that
list. "I want anyone in the audience who has not
signed to join me in making an effort to have your--
are there two, and they are divided between the two?
Fine. If you would bring one to me, and the next
fella that raises his hand, give him one, and we'll
go from there, Who else needs to sign the
attendance list? I'm the only one. Okay, thank
you sir. There's a Xerox machine in the office,
and we'll cause copies of this list to be made for
anyone who desires them at some reasonable cost, so
they'll be available and they'll be available to
the reporter. As most of you know, I had a very

mild heart attack four weeks ago yesterday, and I
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wasn't sure that I would be here, but I didn‘'t want
to miss the meeting. The fun is just too much to
avoid, From time to time I will leave, and the
Vice Chairman Carl Bentrup will take over at the
meeting. My wife has requested, or instructed me
to announce that this is going to be the most
prlacid meeting that the Arkansas River Compact has
ever had--may come as a surprise to some of you.
The representatives from Colorado are at my right,
Carl Genova, and-Bill McDonald, with the
distinguished beard. I'm informed that Leo Idler
is in the hospital in Denver for some checking up
into his condition, wnich may be serious, and I'm
sure that he has our prayers. Immediately to my
left is the Vice Chairman and the representative
from Kansas, Carl Bentrup, and very distinguished,
respected member of the commission, Ronald Olomon,
next to him, and David Pope, who is by law, the
head of the Kansas delegation. Before we do
anything else, I think I want to find out from Mr.
McDonald if he's willing to proceed with the
meeting with three people from Kansas and only two
from Colorado. Is that fair, Bill?

MR. MCDONALD: Sure.

CHAIRMAN COOLEY: Okay, we've got
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that matter taken care of. David, if you would
introduce those of the Kansas official delegation
here we would appreciate it, and if you would make
the introductions long winded enough so that some
of us can scribble notes.

MR. POPE: Thank you, Mr. Chairman.
It's my pleasure to introduce several individuals
that are here with us today. On my immediate left
is Richard Simms, who is an attorney practicing out
of Santa Fe, New Mexico, and has been retained by
the State o©of Xansas through our 0ffice of the
Attorney General as special counsel revpresenting
the State of Kansas. Immediately to his left is
Brent Spronk, who is with Spronk Water Engineers
out of Denver, and has also heen retained by the
State to do some engineering and technical work for
us this last year or so. To his left is Leland
Rolfs, who is legal counsel for my office, and on
down beyond that is our representative from the
Attorney General's 0Office, John Campbell, assigned
to work on this particular issue, our water
commissioner who 1s in charge of the administration
of water rights in this area of the state for the
Division of Water Resources is Howard Corrigan and

been very involved over the years in these kinds of
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activities; Jerry Hilmes on my staff in Topeka,
dealing with Compact affairs. I believe then I'll
make a couple more here, then ask Carl to make some
additional introductions. Dale Book, who works
with Brent Spronk out of the Spronk Water Engineers
firm from Denver, and two additional staff members
from my office here in Garden City, Ron Squire and
Dale Jacobs; and then Carl, if you have-~-I know Ed
DeKeyser. I am sure there are others you would
like to introduce, as far as local people.

VICE CHAIRMAN BENTRUP: I see guite a
few representatives of wvarious ditches--Ed
represents the associated ditches, so I will Jjust
stop with introducing Ed4 DeKeyser.

CHAIRMAN COQOLEY: The meeting is
official, E4d is present, I think that Mr. Simms,
you don't need an introduction in Colorado, from
what I understand, and we're very pleased to have
you here. Mr. MecDonald, would you do the honors
for Colorado, if you please, sir?

MR, MCDONATLD: Sure, Carl Genova, on
my left, who has already been introduced, the
Colorado Commissioner representing Districts 14 and
17. I am Bill McDPonald, the ex-officio member for

Colorado in my capacity as Director of the Colorado
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Water Conservation Board. On my immediate right is
Wendy Weiss, the head of our water unit in the
Attorney General's 0Office in Colorado, and to her
right, Will Bassett, who is the lead attorney on
Wendy's staff for Arkansas River matters. From my
staff, Mr. Gene Jencsok is present. He's my lead
interstate compact engineer. There are a number of
people in the audience representing Colorado water
interests and ditches, more than I will take time
to name individually. Let me introduce a few in
the audience, though, who have not been fregquent
attenders of Compact meetings. First of all I
would like to introduce the newly appointed member
of the Colorado Water Conservation Board, who
represents the Arkansas River Drainage, and that 1s
John Covert, from Colorado Springs. John, you
might want to raise a hand or stand.

CHAIRMAN COOQCLEY: HOQ do you spell
your last name, John?

MR. COVERT:; C-0~V-E~-R-T.

MR. MCDONALD: And I apologize in
advance if I missed some folks in the front row.
John Carlson, an attorney representing Pueblo--Special
Counsel for Pueblo and Colorado Springs: Harold

Miskel, manager of the Water Department for
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Colorado Springs; Joe McMahon, representing the
Purgatoire Water Conservancy District. Behind Joe
is Bud 0'Hara from the City of Pueblo, and there
are ancocther couple of officials that I know that
are with the cities here. Kevin Pratt was at the
last meeting of the Administration, representing
the Southeast Water Conservancy District,
particularly with respect to the winter storage
decrees. With apologies for those who I might have
overlooked, I think that introduces the new faces
from Colorado.

CHAIRMAN COOLEY: We have a new
federal person in the audience today. I would like
to introduce to you all, Bob Roumph, from the Corps
of Engineers. Bob, is there someone else from the
Corps with you that you would introduce?

MR. ROUMPH: Yes, I have got Rill
Huntley here with me.

THAIRMAN COOLEY: Welcome to this
meeting, sir. Is there anyone here from the Bureau
of Reclamation? Yes.

MR. PLOSS: Lowell Ploss from the
Denver office.

CHAIRMAN COOLEY: Welcome, and we're

glad you are aboard. Representatives from the
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United States Geological Survey, either Colorado or
Kansas?

MR. STULLKEN: Lloyd Stullken from
Garden City.

CHAIRMAN COOLEY: Any other U.S5.G.S.
people?

MR. STULLKEN: Na .

CHAIRMAN COOLEY: I think I must have
used up their travel allowance for the meeting.
That's the only explanation 1 can make. The first
item of business, welcome to all of you, and there
are some distinguished people in this audience that
have not been introduced, but whose presence will
be made known as we go along. The first item for
business is a discussion of the proposed agenda.
The official notice of the meeting and the agenda
was circulated. Mr. Pope, 1 understand that you
have a comment to make with respect to the proposed
agenda.

MR. POPE: Yes, Mr. Chairman, I do.

I have a suggested change to the agenda, but prior
to that, however, I would like to take up the
matter of the record for the meeting that vyou
alluded to earlier, by virtue of the court revorter

being here, and if it's permissible, would like to
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go ahead and take care of that early on here in the
meeting, SO we can get that taken care of. Jur
suggestion was to have a court reporter present for
the meeting for the purpose of making a complete,
full and accurate record of the proceedings for a
couple of reasons. Basically, that we all know
that the primary purpose of this meeting is to
discuss the concerns that have existed, the
allegations of possible violations of the Compact
by Colorado, and we think it's important that we
all have a good record o©f the meeting. Secondly,
of course, from a logistical standpoint, timingwise,
it makes information available to us faster and
easier, so with that I'm prepared to offer as a
first item of business, basically a motion, which I
believe each member of the commission has before
them, to adopt a policy and procedure for the
official transcription of Compact Administration
meetings. I would be happy to read this, Mr.
Chairman, for the record, and then move its
adoption. "It is hereby moved that the Arkansas
River Compact Administration adopt the following
policy and procedure with respect of transcription
of all regular and special Administration meetings:

1) That the member state hosting any meeting

Undswwood & Shane.
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arrange for the services of a duly licensed,
official court reporter to take and transcribe the
proceedings at said meeting; 2) That the policy of
the Administration is that copies of the proposed
transcripts of each and every meeting of the
Administration be provided to both member states
within two weeks of said meeting for corrections,
but not editing, prior to completion of the
official transcripts; 3) That the policy of the
Administration is that the final, corrected copies
of the transcripts of all meetings be completed and
delivered to the member states within 30 days of
the meetings: 4) That the final corrected copies of
the transcripts of all meetings will be the
official transcripts of Administration proceedings,
and 5)--this one, I failed to get corrected, it 1is
intended to say that the costs of the transcript
shall be borne by the Administration.”

CHAIRMAN COOLEY: All right, Mr. Pope,
I don't have any problem with the motion at this
part of the meeting, since it's a matter of
procedure, it affects the Administration. I would
comment that the Compact Administration has worked
on this very question many times over the past few

years, and have swung back and forth between court
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reporters and the system that we have been using of
taved reports, where we preserve the tapes. I
would point out that the resolution you tendered
would make the use of the court reporter mandatory
in all meetings, no matter how routine or quiet,
and we occasionally do have that kind. Mr.
McDonald, before we formally call for a second to
the motion, do you have any comments to make with
respect to the motion, the proposed motion
concerning court reporting?

MR. MCDONALD: We don't have any
problem with it, Frank. I would suggest, David,
just two editing changes in the written version we
commissioners have in front of us. The third line,
I think the first word should be with respect "to"
transcription. Then I would suggest in item number
four that we say the final, corrected copies of the

transcripts of all meetings will be the official,

strike “"transcripts" and put in "minutes," because
the by-laws say. "There shall be an official
record, which shall be the minutes,"” and it uses

the word "minutes," and that by-law is Article 4,
Item 3.
CHAIRMAY COOLEY: Well, obviously, 1

have some hesitation, Mr. Pope and Mr. McDonald,
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and I will put out for your consideration only one
time a suggestion that you might want to add a
phrase somewhere in number one, "unless the court
reporter be waived in advance by both states in
favor of some other form of transcription of the
oproceedings,"” having in mind that there may well be
meetings of a more or less routine nature where the
cost of the court reporter would obviously be not
necessary.

MR. MCDONALD: That would make sense
to me, It occurs to me we do have some special
telephonic meetings on occasion, and a court
reporter would be not even practical under those
circumstances.

MR. POPE: I think that as long as
that's agreed to by both states, I don't think we
would have any problems.

CHAIRMAN COOLEY: Well, fine. Would
you consider an amendment on your resolution to
reflect that, so that even the resolution has some
language up in number one, "unless waived in
advance by bhoth states in favor of some other form
of transcript"?

MR. POPE: Yes, I think we could

amend the proposed motion to take care of that.
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Perhaps in item number two, it says "each and every

meeting of Administration," if we said "“each
regular and special meeting of the Administration.”
If we want to include an additional phrase, I think
that-- I am not sure the telephonic meetings--1I
guess they are considered special meetings, aren't
they?

MR. MCDONALD: David, what if we put
it down in four? We say corrected copies of the
transcript will be the official minutes of
Administration proceedings--why don't we insert,
"unless a transcription of the proceedings has been
waived in advance of a meeting upon the mutual
agreement of both states"?

CHAIRMAN COOLEY: Well, I hate to
sound like a lawyer, but all those paragraphs have
to do with copies of the transcript, and the number
one paragraph has to do with the hiring of the
court reporter, and I think the exception belongs
up there in the hiring of the fellow, rather than
what happens to his copies.

MR. MCDONALD: I don't care where you
put it as long as you get the idea acyoss, because
I want to get home before midnight tonight.

CHAIRMAN COOLEY: I assure you, you

‘Undsrwood & Shans

C. s-r.tiﬁ'ea{ Shothand d%;w'ttsu
lhvui.génmaéﬂﬁv
(316) 255-6634




10

i1

12

13

4

15

16

17

13

19

20

21

22

23

24

25

are going to get home before midnight.
MR. POPE: Why don't we put it in
item number--I think it belongs really in item

number, either one or two, and perhaps maybe we

can

agree in concept and put the exact language on it

at the break or something.
CHAIRMAN COOLEY: Fine. Have you
made the motion, Mr. Pope?

MR, POPE: Yes, I have.

CHAIRMAN COOLEY: Is there a second?

MR. OLOMON: This is Ron Olomon, I
second the motion.
CHAIRMAN COOLEY: Thank you for

identifying yourself for the reporter. The mot

ion

has been made and seconded. Is Colorado ready to

vote?

MR, MCDONALD: Colorado votes avye.

CHAIRMAN COOLEY: Kansas ready to
vote?

VICE CHAIRMAN BENTRUP: Kansas votes
aye.

MR. POPE: Subject to the approval of

the edit.
CHAIRMAN COOLEY: The motion is

carried unanimously by both states. Mr. Pope,

what
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other matters are there concerning the agenda that
require discussion?

MR. POPERE: Mr. Chairman, we have also
distributed a document entitled "agenda," which
would be substituted for the tentative agenda that
was handed out in advance of the meeting. The
purpose of this document is to refine the tentative
agenda, which was discussed briefly between Bill
McDonald and I over the telephone a few days ago
just prior to it being sent out. Two concerns are
addressed in our suggested changes. The basic
reason for these is to advance the primary purpose
of the meeting dealing with the allegations of
Compact violations earlier into the meeting, to
insure that those items get dealt with, since they
are the primary purpose of the meeting, and in the
event that some of the more routine business needs
to take place it can be later in the day whenever
we're not quite so ready to all leave and that sort
of thing, so in essence, what we're suggesting is
to an item that we've already taken care of, item
No. 2, the motion for transcription, we have got
there. Secondly, the item that was No. 10 be
changed to item number seven, and then generally,

based upon the discussions between 3ill and I on
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the telephone, to further define what was item No.
10 that would now be item number seven, to provide
an outline of the items to be discussed regarding
the Compact violations--the alleged Compact
violations, and those are detailed out in the hand
out. Those items generally follow along quite
closely to the contents of the letter dated
February 26, 1985 from General Stephan to General
#oodard in Colorado.

CHAIRMAN COOLEY: Thank you. Mr.
MecDonald, have you reviewed the proposed changes of
the agenda?

MR. MCDONALD: We have. David, I am
sorry, I kind of tuned ocut. Did you recommend the
changes to your--my changes tgo your changes?

MR. POPE: No, I did not specifically,
but I would be amenable to that.

MR. MCDONALD: I will do that. David
recommends in item seven, where Kansas' allegations
read Compact viclations speaking to Trinidad-Pueblo
winter storage and alluvial well depletions,
Colorado recommends we insert a new item eight at
that point pertaining to Colorado's allegations of
Compact violations by Kansas, and then for those of

us who have the printed agenda in front of us, a
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new agenda item nine, with the former 7D becoming
9a, B and C respectively, and renumber the balance.

CHAIRMAN COOLEY: All right, are Mr.
McDonald's changes acceptable, Mr. Pope?

MR. POPE: Yes.

CHAIRMAN COOLEY: Then I1'11 entertain
your motion that the agenda, as discussed, become
the agenda of this meeting.

MR. POPE: Does that require a motion
for that? 1'll so move.

CHAIRMAN COOLEY: 411 right, the
motion has been made, Is there a second?

MR. MCDONALD: One moment, please.
I'll second it.

CHAIRMAN COOLEY: Motion has been
made and seconded. Is Xansas ready to vote?

MR. POPE: Yes.

VICE CHAIRMAN BENTRUP: Kansas votes
aye.

CHAIRMAN COOQLEY: Colorado ready to
vote?

MR. MCDONALD: Colorado votes aye.

CHAIRMAN COOLEY: The agenda as
amended has become adopted as the agenda of the

meeting. The next item of business is approval of
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minutes of May 10, 1984 and December 11, 1934,
These minutes have been circulated.

VICE CHAIRMAN BENTRUP: Wwe do not
have the December llth meeting minutes.

CHAIRMAN: Do you have the May 10th?

VICE CHAIRMAN BENTRUP: It had some
breaks in it, and we're not ready to approve it
until we get together on it.

MR. POPE: I might add to that, in
terms of what Mr. Bentrup has indicated, as a
result of some concerns regarding language in those
May 10, 1984 minutes, we had asked for a transcript
of that portion of the minutes, which Colorado has
furnished to us. It's very difficult, even with
that, to fill in some of the blanks. The
recordings are not apparently all that good. We
would like an opportunity to review those tapes and
try to come up with substitute minutes and/or
partial or complete transcript of that from those,
if we could.

CHAIRMAN COOLEY: There's no doubt in
my mind.that the approval of the minutes of these
two meetings should be deferred until a later
meeting of the Compact. Is there any objection?

Hearing no objection, this matter on the agenda
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will be deferred until the next meeting of the
Compact, but I think in the interests of all of us,
it would be well if attention were given to these,
so that it may be attended to promptly. The
treasurer is not here. Can anyone inform me what
the status of the treasurer's report is?

MR. MCDONALD: I have the treasurer's
report, Frank.

CHAIRMAN COOLEY: Thank you, sir.
The treasurer's report, as presented to the meeting
appears to be a list of checks written since
December 11, 1984, through March 5th of 1985, a
reflection of the bank statement and the total cash
on hand as of February 28, 1985, The item 1is so©O
lucid and clear as not, in my judgment, to require
any discussion or further action. I'll accept a
motion that this interim report be accepted and
approved as fine.

MR. MCDONALD: So moved.

CHAIRMAN COOLEY: Is there a second?

MR. POPE: Second.

CHAIRMAN COOLEY: Is Colorado ready
to vote?

MR. MCDONALD: Colorado votes ave.

CHAIRMAN COOLEY: Kansas?
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VICE CHAIRMAN BENTRUP: Kansas votes
aye.

CHAIRMAN COOLEY: It's done,

MR. MCDONALD: Could I interrupt for

a second?

CHAIRMAN COOLEY: Yes, sir.

MR. MCDONALD: Now that we're
transcribing at least this minute's meetings for
minutes, are we going to attach these kinds of
things, David, as exhibits to the transcript? The
agenda, for example, I think since we didn't read
it orally, we have got to get the agenda into the
record.

CHAIRMAN COOQOLEY: I certainly--
(interrupted)

MR. POPE: I think so.

CHAIRMAN COOLEY: I certainly agree
and will so rule.

MR. MCDONALD: Could we at this point
have me say that the amended agenda should be
placed in the transcript at the end as an exhibit,
and that the treasurer's report just approved to be
attached to the transcript as an exhibit, also?

MR. POPE: I think that would be

appropriate.
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CHAIRMAN COOLEY: This becomes
Exhibit B, doesn't it, A being the amended agenda?

MR. MCDONALD: Sure.

CHAIRMAN CQOLEY: All right, Exhibit
B will be attached to the transcript.

MR. POPE: Mr. Chairman, this is
David Pope again. I believe we have the motion
that we dealt with, which would make--the
treasurer's report would become C then, because we
have the motion and the agenda. The motion
basically was A, the agenda B, and this would be C.

CHAIRMAN COOLEY: Yeah, I know, but
you're not a lawyer.

MR. POPE: You can pick the letters.

MR. MCDONALD: Much to David's credit.

CHAIRMAN COOCLEY: Nice that someone
is thinking clearly this morning. The next item of
business is the operations secretary's report.

MR. JESSE: You want me to stand at
the podium?

CHAIRMAN COOLEY: Please, Bob, tower
over the podium, if you will, Mr. Jesse.

MR. JESSE: I'm Robert Jesse, I'm the
operations secretary. I don't have a long complex

report.
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CHAIRMAN COOL®EY: How fortunate.

MR. JESSE: I was hoping to get out
of here by midnight, myself. 1 Ao have a few
reservoir contents I thought the Compact might be

interested in, and have maybe some statistical data

on John Martin, and that will be about the extent
of my report. In Turqueoise Reservoir up near
Leadville, we've got ninety-one thousand eight
hundred eight acre feet; Twin Lakes, we have a
hundred twenty-nine thousand~-~-(interrupted)

CHAIRMAN COOLEY: Go slower.

MR. JESSE: Clear Creek we have four
thousand five hundred sixty-seven; Pueblo Reservoir
we have two hundred eighty-seven thousand four
hundred seventy-five; in John Martin we have--and
the latest elevation I will get is three hundred
fifty-five thousand three hundred forty-one acre
feet. The elevation on John Martin is 3850.69,
The inflow at Pueblo Reservoir is nine hundred
forty-four feet with an outflow of seven hundred
eighty-six feet. The Bureau is moving some water
from Turquoise Reserveir to Pueblo Reservoir, the
reason for the discrepancy. In Great Plains we
have eighty-seven thousand acre feet of usable

water; Horse (Creek, we have twenty-seven thousand,
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Meridith, forty-one: Henry, four thousand six
hundred.

CHAIRMAN COOLEY: Slow down.

MR, JESSE: Henry, four thousand six
hundred; Adobe, sixty-seven thousand thirty-nine.
Those are the major reservoirs. I already told you
the contents of John Martin, but we have in the
conservation pool a hundred fifteen thousand five
hundred acre feet winter water. Amity I guess is
29,239. The permanent recreation pool is twelve
thousand eight hundred thirty-seven, and we have a
hundred eighty-three thousand in the agreement
account. The State of Kansas carried over
forty-three thousand acre feet, and that includes
the '84 transit loss water. The Colorado ditches
carried over fifty-two thousand. Las Animas golf
course has a hundred fourteen acre feet carried
over: and the Xansas owned water, on the night of
the 26th, there is forty-three thousand carry over,
and forty thousand of the conservation pool; they
should have about ninety thousand acre foot now.

We have not divided, and won't divide, the winter
water until the first of April. The gain in
contents in the conservation pool, November through

March, the thirty-five year average, I have
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twenty~one thousand. The highest year of gain was
fifty-eight thousand, and like I mentioned, this
last year we had a hundred fifteen thousand acre
foot, the highest of record. The spill, when the
top of the conservation pool, where we go into the
flood control pool, is 3851,86, and of course, like
I said, we have 3850.69, so there's about a little
over a foot to go in vertical elevation. The total
evaporation we've had so far on John Martin this
year from November is seven thousand eight hundred
acre feet, and right now the surface area of John
Martin Reservoir is gleven thousand five hundred
eight acres. It L1s a big reservoir. OQOther than
that, I have nothing further to report to the
operations committee, If Ron would like my notes 1
can give him my notes with the numbers on them, or
otherwise I can either throw them away or do
whatever you want with them, but that concludes my
operations report, Mr. Chairman.

VICE CHAIRMAN BENTRUP: How much is
in Trinidad?

MR. JESSE: Trinidad has thirty-two
thousand two hundred forty-eight with an elevation
of 6,194.88 feet.

MR. MILLS: Excuse me, what did you
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say the available was at Great Plains?

MR. JESSE: Eighty~seven thousand
forty-four.

MR. POPE: Is that the total in the
whole Great Plains system?

MR. JESSE: No, that's the total
available. I don't have the total amount in
storage, but it's guite a bit greater than that.

CHAIRMAN COOLEY: Quite a bit. Give
us the--give us the, not the elevation, but the
content of John Martin at the line between the
conservation pool and the flood pool?

MR. JESSE: The contents, according
to the way we have interpreted the rating table,
would be three hundred fifty-seven thousand acre
feet. That is a little hard to arrive at, because
the demarcation is an elevation as opposed to an
acre foot, but it cowmes out to three hundred
fifty-seven thousand, and that will technically
leave us about thirteen thousand six hundred
twenty=-four acre foot to go before we spill, before
the reservoir actually spills.

CHAIRMAN COOLEY: Mow, you are
putting water now into Nee Grande, is that right?

MR, JS5SSE: Yes, as I understand it,
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we are at this time.

CHAIRMAN COOLEY: And is Nee Grande
to the line where its water is usable and'available,
or is it in the dead buffalo wallow pool?

MR. JESSE: To the best of my
knowledge it is not up to usable contents yet.

CHAIRMAN COOLEY: Would vyou take a
few minutes informally and describe the snow pack,
and what you foresee with respect to spring runoff
on the Arkansas down to the state line?

MR. JESSE: The snow surveys that we
have seen, the latest ones--and there will be
another snow survey come out the first of the month--
generally, it is near one hundred percent. There
was some new snow over this last storm, although
there was a tremendous wind storm and wind is
awfully hard on snow pack. I don't know what the
wind was up in the high country, but we d4id get a
little snow. Some of it was low snow, we might get
a little runoff out of that. The further south we

dgo, I think the snow pack gets worse. The small

streams immediately south of Pueblo, the St.
Charles and the Huerfano, the snow pack is not as
optimistic as the hundred percent mark, according

to the people who are knowledgeable in the area and
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have heen up there. But we were looking right now
at a snow pack of somewhere in the neighborhood of
a ninety to a hundred percent mark, but it's still
early, because we don't know yet what April is
going to do. The high winds will do more damage to
the snow than pretty near anything else, but we
have not had any significant runoff yet. There was
very little low snow, so we haven't had-- whatever
runoff we are going to get, it hasn't even started
yet, but the snow pack looks somewhere in the less
than hundred percent range.

CHAIRMAN COOLEY: Now, if you would
take a moment to discuss spring runoff and where
you are going to put it?

MR. JESSE: One of the purposes of my
mentioning the great number of reservoirs we have,
the Bureau, of course, has made provisions for the
storage of the production of their western slope
systems in Turgueoise; and the Bureau, of course,
anticipates storing their western slope water in
Turquoise. Virtually all of the other reservoirs
are close to or near capacity with the exception of
the Nee Grande on the Great Plains system. There
is no place, substantially, to store a large

guantity of water, so it will come down the river
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when it gets warmed up subsequent to--{interrupted)

CHAIRMAN COOLEY: It will come down
the river, apparently as far as the state line?

MR. JESSE: it, of course, will Dbe
subject to diversion in priority in Colorado, but I
don't know what the effect of the snow pack will be,
We won't really know until the weather in May and
June. If it turns off really hot quick, we'll get
a high snow pack. If it stays cold and blustery up
there, it will run off slow. There's no way of
predicting what it's going to do.

CHAIRMAN COOLEY: Now, I could ask
this question of a number of people in the audience,
but over a period of years, the peak of the bell on
the runoff on the Arkansas, is it often seven weeks,
is it five weeks, is it ten weeks? Say something,
if you would, just from your own experience about
the duration of substantial run off?

MR. JESSE: You can look for the
runoff to begin somewhere in May. You can look for
your peak sometime in the first part of June, and
trailing off then through the entire rest of the
summer. The peak generally, if you statistically
do it, is somewhere in the end of May to the first

of June. It will vary from one year to the next,
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but a good average, a good number to shoot at, 1is
the first part of June would be the peak.

CHAIRMAN COOLEY: Qkay, gentltemen,
with Mr, Jesse before you, it's too good an
opportunity not for any of the rest of you to ask
any questions you might have of Mr. Jesse., We'll
be in the meat of the business quite soon. Are
there any questions at this time of the operations
secretary? Anyone else? Yes, Howard. Mr.
Corrigan?

MR. CORRIGAN: According to the dam's
design three hundred fifty thousand nine hundred
fifty-one at an elevation of 3851, vyet the
conservation pool, you state, is three hundred
fifty-seven thousand. Where does the additional
seven thousand or =six thousand acre feet of water
come in that was in excess of the original design?

MR. JESSE: Well--(interrupted)

CHAIRMAN COOQOLEY: Hold it. According
to the design of the dam is the phrase, Go ahead.

MR. JESSE: The way we arrived at
that is, we moved the conservation--the ten
thousand acre foot of conservation pool into the
flood pool, in using the 1980 capacity tables.

That's where we got our 3851.87. That's where that
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gauge height came from. When you move ten thousand
acre foot of the permanent pool into the flood pool,
since there's twelve thousand or so in the

permanent pool now, the difference between ten and
twelve would be spill, so that's where we got the
3851.87. I hope I'm reading my note right.

"1R. CORRIGAN: In other words, this
includes the flood pool and permanent pcool into the
overall conservation program?

MR. JESSE: It includes ten thousand
acre feet of it.

MR. CORRIGAN: Yes, ten thousand.

The balance is spill?

MR. JESSE: The number that we got is
3851.86 actually, but that, if I can read right, is
three hundred and fifty some odd number--three
hundred fifty is a rounded number, and I'm using
the capacity table of June, 1980, but that's the
elevation at which it will spill into the rest of
the flood pool, with ten thousand acre foot of the
now flood pool being occupied by the permanent pool
water.

MR. CORRIGAN: Thank you.

CHAIRMAN COOLEY: Are there any other

questions of Mr. Jesse, and I'll accept guestions
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from the audience as well at this time?

MR. POPE: Mr. Chairman, I would like
toe ask Bob to repeat, I think he said what the
total contents of Pueblo was, and where that falls
into the conservation pool and the joint use pool.

MR. JESSE: Okay, the contents of
Pueblo Reservoir, and this is yesterday wmorning,
two hundred eighty-seven thousand four hundred
seventy—-five, of which the dAifference between two
hundred and sixty-five thousand and the two hundred
eighty-seven thousand is in the joint use pool. I
didn't break out that number. Maybe Bill would
right quick. How much is in the joint use pool?

CHAIRMAN COOQLEY: Twenty-two thousand.

MR, JESSE: That is in the joint use
pool and that will have to be drawn down to the two
sixty-five by the 15th of April, hut we have not
started--the Bureau has not started drawing that
down vet. They are still moving water from
Turquoise in, but that will have to be drawn out
before the first of the--15th of April, so on the
15th of April, Pueblo will contain two hundred
sixty-five thousand, and there's an odd number, but
I don't know what it is. It's two sixty—fbur

something, but we have been calling it two
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sixty-five, because it's very close.

MR, POPE: What is the status of the
'33-'84 and '84-'85 winter water in storage?

MR. JESSE: There is about fifty
thousand acre foot of '84-'85 winter water in
Pueblo. I don't know how much '83-'84 is in there,
but the majority of this twenty thousand is'33-'84
winter water. If that is unused, it will be run to
the conservation poeol in John Martin, and then
rlaced into the summer storage accounts of the
entities below John Martin. That number is
twenty-two thousand four hundred seventy-five.

That's joint use water,

MR. POPE: Now, you indicated that on
April 15th this water above what's now in the joint
use pool would be evacuated from storage that will
be just released to the river. Will that all get
to John Martin?

MR. JESSE: The unused peortion of the
water, that is unused by the entities that own 1it,
this is '83-'84 water, the water that is unused by
the entities that own it, will be delivered to the
conservation pool, and from there delivered into
the accounts, the ditches below John Martin, will

qJo0 into their summer accounts, and it will just
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cycle through the conservation pool to Kansas
accounts, so the hundred fifteen thousand acre foot
of winter~-of conservation pool stored in the
winter, that's what it is now; that won't be what
it will be then.

MR, POPE: You mentioned there was
approximately fifty thousand acre feet of '84-~'85
winter water. Is that the limit on--seems like
I've understood there was a thirty-seven thousand
five hundred limit at one time earlier in the vyear,
pased on the Bureau's estimates of run off.

MR. JESSE: Yeah. 1Initially, based
on the Bureau's estimates of the runoff and their
space requirements, there was--initially it was
only going to be about thirty-seven thousand foot
of space. That's been changed to fifty thousand
due to change on the snow pack on the western slope,
and that fifty thousand is now in Pueblo in the
accounts of the upstream district.

MR. POPE: Where did the difference
between thirty-seven thousand and the fifty
thousand come from? Was that new 'B4-'85 water,
or what effect did that have on the '83-'84 winter
water that's being carried over?

MR. JESSE: The determination to go
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from thirty-seven to fifty was made early enocugh in
the winter storage program that the inflow was
stored in--the inflow was again stored to make the
difference between thirty-seven and fifty, because
we had the thirty-seven thousand the first of
January, and when the determination was made that
there was, instead of thirty-seven thousand acre
foot space available, there was fifty, then we
commenced storing. The accounting mechanism, we
simply raised those accounts to that amount.

MR. POPE: But that was additional
water, winter water stored; it was not a switch

from '83-'84 water to the '84-'85 pool?

MR., JESSE: That was the mechanism
that we used, but the period of time used was
sufficient that the inflow would have more than
covered that amount.

CHAIRMAN COQLEY: You'll have to keep
your voice up, Mr. Jesse,. Are there any more
questions, Mr. Pope?

MR. POPE: I think Bob has explained
that, but it's not clear to me that that wouldn't
be just a mechanism to switch '83-'84 water and now
call it '84-'85 water, thereby, and the

significance of that is, that could affect the May
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1 deadline for storage, or carryover of the
previous year's winter water.

MR. JESSE: Had we done that on the
l4th of March, that could have been possible, but
we didn't do it then, because when the
determination was made there was still sufficient
inflow that had we went back into storage, storing
and dumping simultaneously, it would have worked
out the same, The arithmetic would have worked out

the same.

MR. POPE: Wasn't the winter storage
program suspended though at the time, so how could
the additional inflow be stored?

MR. JESSE: Well, the accumulation of
winter water in Pueblo was suspended. The program
itself was not suspended.

MR. POPE: I guess I don't understand
the difference.

MR. JESSE: The determination that
there was no more room in Pueblo didn't affect the
rest of the program, because there was room in
other reservoirs.,

MR. POPE: So only that portion of
the program that related to additiocnal storage in

Pueblo was suspended then?
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MR. JESSE: Yes. Had the entire
program been aborted, then there would have been no
further accumulation of accounts in John Martin,
because they are based on the operations of an
approved Pueblo winter storage program for the Fort
Lyons, Consolidated and the Amity.

MR. POPE: Approvad by who?

MR, JESSE: The winter storage
committee.

MR. POPE: I certainly want to make
that clear. I don't believe this body has ever
approved any such program for winter storage in
Pueblo,

MR. JESSE: I can't argue with that.
I will refer to my attorney to comment on that.

MR. POPE: That's all the guestions T
have.

CHAIRMAN COOLEY: Thank you, Mr. Pope.
Are there any other questions? Bon, 1 always
think you being on the hot seat is the most
entertaining, enjoyable part of a Compact
administration meeting, and thank you for providing
the red meat.

MR. JESSE: I might not be done

completely yet, Mr. Cooley.
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CHAIRMAN COOLEY: Medium rare?

MR, JESSE: Well, I might be well
done by the time we'rwe done, because I think the
next agenda item, unless it's been changed, would
concern me also.

CHAIRMAN COOLEY: Okay.

MR. JESSE: Would you like me to
remain here, or should we go on?

CHAIRMAN COOQOLEY: Let'as see, I think
the next agenda item is Kansas' allegations about
the Compact violations,

MR. JESSE: Okay.

CHAIRMAN COOLEY: I don't think you
are going to carry the ball on this item.

MR. JESSE: Did you take away the
funding for satellite monitoring stations, Item six?

CHAIRMAN COOLEY: Wa've deferred that
to later this afternoon.

MR. JESSE: I must have missed that.
That's also my item on the agenda.

CHAIRMAN COOLEY: Okay, thank you.
Mr., Pope and Mr. Simms, what format or treatment of
item--new item seven do you wish to take? As you
kxnow, this has been a pretty free wheeling body,

but because of the importance of the subject matter
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I think that you should suggest what ground rules
you desire in order to present these items before
the Compact.

MR. POPE: Frank, we had intended
that as we go through the new agenda item seven
that in most cases I would lead off some discussion
of the Kansas positieon, with assistance from my
colleagues on the Commission and Mr. Simms and
others that are here to assist us, and I would at
given points, regquest that they elaborate in more
detail reqgarding the details of those positions as
we go through, if that would be acceptable.

CHAIRMAN COOLEY: I would think that
it would be appropriate only that your presentation
be interrupted, and that as sparingly as possible,
for purposes of clarity of any patent ambiguities,
and we not have discussion that is in the nature of
controversy oOr cross-—-eXxamination during the
presentation under the guise of making things clear.
If there is a question as to the clarity, or the
points made, I think I would entertain that, and as
seldom as is possible; otherwise, I think it's
appropriate for you to proceed.

MR. MCDONALD: Frank?

CHAIRMAN COOLEY: Yes, Mr. McDonald.
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MR. MCDONALD: Two items. I object,
I've never had a chance to cross examine Richard,
and I don't want to miss the opportunity.

CHAIRMAN COOLEY: You'll have the
opportunity, but I don't think during the case in
chief. Go ahead.

MR. MCDONALD: More seriously, I
would respectfully request a fifteen minute break,
so I can consult with representatives of the
Purgatoire District before we proceed.

CHAIRMAN COOQOLEY: 1It's an appropriate
time for there to be a fifteen minute break. It's
now, according to Carl Bentrup's watch, eight
minutes past ten. We will--five after, he says.
We'll reconvene at twenty minutes after by correct
time, and go from there.

(At this time the meeting was recessed, after which
time the following proceedings were had.)

CHAIRMAN COOLEY: The meeting will be
in order. David?

MR. POPE: Thank you, Mr. Chairwan.
As has been previously indicated, the primary
purpose of the meeting is to discuss what is now
labeled as agenda item seven, and with the

substantive changes to the agenda--(interrupted)
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CHBAIRMAN COOLEY: Pardon me. The
acoustics in this room are bad. Someone said there
wasn't an acoustic in the place. We have some
chairs in the second row. We have a large number
of people, and I'm afraid that in order that all
may hear, we'll just each of us have to speak up.

MR. POPE: I'll attempt to keep that
in mind as I make my comments, Frank. With regard
to this agenda item, I would first like to make a
few brief comments regarding the overall purpose of
the item, which is to discuss the allegations--
Kansas' allegations regarding Compact violations,
and in that regard, as was noted in the letter
dated February 26, 1985 from the office of the
Attorney General Stephan of Kansas to the Attorney
General of Colorado, Duane Woodard, these items
have been discussed for some time. There have been
some meetings between the various officials, but
thus far no actual resolution has taken place. I
would like to first indicate that this agenda item
is largely an outline of the concerns and the
issues that are laid out in the letter dated
February 26, 1985, along with the letter attached
to it, which is dated February 22, 1985 to the

Colorado delegation of the Compact from the Kansas
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delegation of the Compact, and 1 would like, I
guess before making these comments, to ask that
those two letters be made a part of the record of
this meeting, Mr. Chairman.

CHAIRMAN COOLEY: It's so ordered,
and let's see, would they be--(interrupted)

MR. POPE: Item D, I believe.

CHATRMAN COQLEY: D & E, All right,
and you'll tender those to the reporter?

MR. POPE: Yes.

CHAIRMAN COOLEY: Okay, go ahead.

MR. POPE: Specifically, with regard
to the concerns expressed in the letter, I'll not
go into great detail in the interests of brevity,
however, would indicate that we have conducted
initial engineering studies on behalf of the State
of Kansas, and those studies indicate that
depletions have occurred in the guantity of at
least forty to fifty thousand acre feet annually,
and we think there's a good cause for those numbers.
We would like to further note here initially before
we get into the individual items that are listed on
the agenda, to indicate that there has been a
substantial change in the state line flows and the

usable flows to Kansas, and as indicated in the
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letter, the flows have dropped from the pre-
Compact period figures of around a hundred thirteen
thousand seven hundred acre feet on an average down
to as little as fifty-one thousand five hundred
acre feet during the period of 1974 through 1981,
so there's a very significant change there in state
line flows. Those are usable state line flows. We
would also further indicate that some work has been
done to analyze those flows in terms of indexing,
and that's covered in the letter and that will
allow, or take into account the changes and
conditions in the system, so that it's not just a
matter of those wevre dry years. That certainly
does not account for all of the drop in the flows.
We've gone on to indicate some of the causes of
what would be the causes of these reductions in
flow, and I believe that will come out then in our
more detailed discussion as we get into that. I
would at this point then turn to item 7A on the
agenda, which is entitled "Trinidad Reservoir," and
item 7A, Sub 1, entitled, "rollover from
conservation pool to joint use pool," and again I
believe the Kansas position is set forth in the
letter dated February 26, 1985, In summary, it's

ocur position that the operation studies conducted
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by the Bureau of Reclamation prior to authorization
of the project, along with the transcripts of the
meetings, the correspondence between the various
officials and states, the House and Senate
documents that were relied upon by Congress when
they were considering the authorization of the
project, clearly indicate that the rollover of
storage in the model reservoir account was not
contemplated, and it was to be limited to the
twenty thousand acre feet that we have indicated in
our materials, and have discussed so much in the
past. We think there is a violation of the
operation principles and the intent of the project.
With that, I think I would ask at this time if
Richard Simms has any additional comments on that
particular item, and go from there.

CHAIRMAN COOLEY: Mr., Simms?

MR. SIMMS: I might explain generally
for the benefit of some of those 0of you here that
are not that familiar with this item on the agenda,
Trinidad Reservoir was authorized in anticipation
of the transfer of the model reservoir right--—
twenty thousand acre feet, a right to store twenty
thousand acre feet. That right was transferred

into the new storage vessel that we call Trinidad
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Reservoir. During the authorization period, or the
time just prior to the funding and construction of
that project there was considerable discussion of
just what that transfer meant, and there is also
considerable explanation of the meaning of that
transfer in varicus Bureau documents. Since the
operation of the project, instead of limiting the
amount of water stored in the conservation pool to
twenty thousand acre feet, what the district has
done, without objection from the Colorado State
Engineer is to roll over, and that is a new term,
but is the term applied to this practice, is to
store twenty thousand acre feet in the conservation
pool pursuant to the transferred Model right, and
then to quote, roll it over into the joint use pool
in Trinidad Reservoir; thus making it possible to
effectively double, or even triple the amount of
water stored in that reservoir. In the first year
that this was done, I believe the amount rolled
over was eighteen thousand seven hundred, or
eighteen thousand nine hundred acre feet, and then
the full twenty thousand acre feet was rolled over
in the following year., The effect of that is to
create considerably more storage, in Kansas'

opinion, than was ever contemplated when the
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project was authorized. One of the principal
reasons for this understanding of the contemplated
transfer derives from Volume 2 of the Trinidad
Irrigation Report done by the Bureau of Reclamation
prior to the construction of the project, and in
that report I can show you a series of columns and
numbers appearing on Table 23. There appears a
Column No. 35 which indicates bypasses or spills
from Trinidad Reservoir. If you go through the
arithmetic that the Bureau used in preparing this
study, you'll find out that every one of these
spills indicated in Column 35, the first one in
this study is in July of the year 1925, and I might
add that this study was designed to show
arithmetically how it was contemplated that the
operation of the reservoir would work, but if you
go through this arithmetic you have to add a couple
of columns that don’'t appear in the project in
order to thoroughly understand the arithmetic, but
if you add a column for accumulated inflow to
storage and you add another column for annual total
Model storage, you'll find that every time there
was a release in column five, or a bypass or a
spill, it was because the annual storage in that

year had reached twenty thousand acre feet, or the

‘Underwood & Shans

Cﬂfifi&d Shonthand c‘(\jzpo'r.tui
_ﬁczmu{, j(anmi 67550

(316) 255-6634




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

r

accumulated inflow to storage had reached twenty
thousand acre feet. From that, we derived the
understanding that the Bureau must have had, that
is reflected in this arithmetic, that they were
never to store more than twenty thousand acre feet
in Trinidad Reservoir. That, in our opinion,
precludes the rollover from the conservation pool
without actually physically releasing that water,
rolling it over into the joint use pool, and thus
making it possible to store up to an additional
twenty thousand acre feet the next year. We
believe that that obviously has materially depleted
the water in the two years in which this has been
done, that would have otherwise reached John Martin
Reservoir. We believe that Kansas 1s not in the
position of having to prove that material depletion
under Article IV(D) of the Compact, but rather that
the violation lies simply in the fact that the
Trinidad Reservoir is being operated in a way that
is patently contrary to the way in which it was
contemplated that it be operated. David?

MR, POPE: Thank you, Richard. I

believe at this point that would conclude our

remarks reqarding the Kansas position on the rollover

from conservation pool to joint use pool.
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CHAIRMAN COOLEY: I think it's
appropriate that you proceed with your next item.

MR. POPE: I believe the next item 1is
Colorado in response.

CHAIRMAN COOLEY: Pardon me, you
straighten me out first. It's your position that
to each of the items of the agenda as they are
brought forth, that Colorado, if it desires, make a
response to that item?

MR. POPE: Yes. That's what the
agenda says, and that would be our understanding of
what we intended.

CHAIRMAN COOLEY: Mr, McDonald, the
ball is in your court.

MR. MCDONALD: Frank, I think
Colorado's position, in fact, is going to be one
response addressing all three items, and rather
than me saying it three times, I would suggest
David go ahead and finish their points, because our
response to all three points is going to be the
same,

CHATIRMAN COOLEY: Okavy. Mr. Pope?

MR. POPE: In that case, Mr. Chairman,
and Bill, T would appreciate hearing the response

to this particular item, and if it happens to be
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the same for the next two items, then you won't
have to repeat it again, Bill.

4R. MCDONALD: We'll go ahead and
respond, it doesn't make any difference, Frank. I
think from both David's comments and Richard's
comments, as well as the letters to which David has
previously referred, Kansas is not alleging that
these activities which they have spoken to are in
violation of any provision of the Compact. It's
Colorado's view that unless it is a violation of
some standard in the Compact, some requirement of
the Compact, that Kansas is alleging has been
violated, then it is not a matter to which this
Administration has any Jjurisdiction to discuss or
to act on. The Compact is quite specific, we
believe, in those things that are the ministerial
duties of the Administration. Those do not include
how Colorado administers water, so long as the
substantive provisions of the Compact are complied
with. And I think, as Richard was quite specific
in his concluding remark, Kansas does not even feel,
apparently, that it has to allege a violation of
the Compact. Specifically, he mentioned Article
IV{D). We do not, therefore, understand that this

is a matter that the Administration can speak to.
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That is not to say that the states, in some other
format or forum might not discuss it, but we 4o not
regard it as oroper business for the Administration
unless Kansas is going to allege a violation of the
Compact. I would ask Wendy Weiss, from our
Attorney General's Office, if she needs to expand
oY supplement that?

MS. WEISS: I think you've covered it
very well, Bill. I would simply add that in
Colorado's view, and I believe in your own view, as
expressed in letters from the State of Kansas to
Colorado, the controlling question that you've
raised appears to be one of federal law, and it
appears to relate to a contract between the Bureau
and the Purgatoire District, which as Bill Mcbonald
stated, is not a matter within the purview of the
Compact Administration.

CHAIRMAN COOLEY: Mr. Pope?

MR. POPE: Excuse us just a second.

CHAIRMAN COOLEY: Surely.

MR. MILLS: I wonder if it is
possible for the press to obtain copies of this
correspondence?

CHAIRMAN COQLEY: I will give you the

answer to that in due course. It will be a part of
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the minutes of this meeting.

MR. POPE: Mr. Chairman, we do have a
few additional comments in response to the Colorado
position that Mr. Simms will make at this time.

CHAIRMAN COOLEY: Mr. Simms?

MR. SIMMS: The reason that in the
letter of February 26th, as well as in my
explanation a moment ago that my discussion was
limited to the operations studies prepared by the
Bureau, was simply to illustrate that the Trinidad
Reservoir is being operated in a way that was
obviously and patently not contemplated by the
Bureau or the parties to the Compact when the
project was approved. In the course of that
project approval there were alsoc approved operating
principles that were submitted to both states for
their approval. Kansas insisted on certain forms
of operation and certain operational procedures
that would have essentially coincided with Kansas'
contemporanecus understanding of what the Bureau
reports indicated the operations should have been.
That most definitely falls within the ambit of
Arkansas River Compact Administration matters, it
most definitely comes within the Compact. Quite

aside from that, if you look at the exchange of
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correspondence in the '80's betwyeen the Attorneys
General of the State of Colorado and the State of
Kansas on this matter, you will find out that the
allegations made by the states aren't limited to

the simple fact that as a matter of federal law the
reservolir is being operated unlawfully. The
allegations alsc included Compact violations.

MR. MCDONALD: What are those Compact
violations?

MR. SIMMS: Those Compact violations
are laid out in the letter of February 26th.

MR. MCDOWNALD: Richard, as I recall,
with respect to that February 25th letter, and the
discussion of Trinidad, there is a statement that
gquote, "Kansas has taken the position that the rollove
procedure violates both the operating principles of
Trinidad Dam and Reservoir, Compact Article IV(D)
of the Arkansas River Compact” and two other items.
Is that the items that is the matter to which vyou
refer that it is a viclation of Article IV(D)?

MR. SIMMS: Yes, it is.

MR, MCDONWALD: To the extent that
Kansas alleges a violation of Article IV(D), we do
think that is a matter that this Administration can

take up, but I won't take time to go through how,
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other than to say we think it can be done and
should be done through Article VIII(H) in the
investigation procedure, and that of course, is on
the agenda for discussion later.

MR. SIMMS: Well, we of course, would
respond to that. I think this is the exchange

Commissioner Chairman Cooley has suggested should

not occur at the beginning of it, but we would

respond to that by saying the depletion that has,
in fact, occurred pursuant to, or under item IV(D},
Provision IV(D) in the Compact is a patent
depletion. It's the amount of rollower that has,
in fact, taken place, and we don't think there's
any factual infduiry necessary to comprehend that
depletion.

MR. MCDONALD: I'm ready for the next
agenda item.

CHAIRMAN COOLEY: I think that
Colorado's position, at least seems clear, and it
would be aprropriate that Kansas proceed with the
accounting of winter direct flows.

MR. POPE: Thank you, Mr. Chairman.
We will proceed at this time then on Item 7-2, or
78-2, dealing with the accounting of winter direct

flows. I suspect that the arguments are going to
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be somewhat similar in this particular case in an
analogous way to the previous discussions. Again,
if one goes back and reviews the operations studies
that were conducted and all of the other pertinent
documents that have been referred to and various
correspondence, and in our previous comments today
even, one also can clearly see that the winter
storage of direct diversions under the decreed
rights were contemplated to be a part of the twenty
thousand acre foot Model right, rather than being
accounted for separately and not inclusive, in
terms of the twenty thousand acre feet of storage.
Again, one gets there the same way in terms of
considering all of those pertinent documents,
correspondence and other items related to the
operation of the project, and with that I think I
can make the comments very brief by stopping there
for a moment, unless again specifically Richard can
amplify on that.

MR. SIMMS: Perhaps the only point of
clarification, again for those of you in the
audience that are not that familiar with it, the
problem is simply this, part of the contemplation
of the operation of Trinidad Reservoir included the

relinquishment of rights by project users to divert
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winter water, the relinguishment of those rights,
and instead, the diversion of water stored under
the twenty thousand acre foot transfer Model decree.
The guestion is whether or not those direct flow
rights, which were never transferred by the
Colorado water Court were ever meant to bhe
transferred or whether they were thought to have
been relingquished, and then the amounts that could
have been diverted under those direct flow rights,
diverted out of the twenty thousand acre foot
conservation storage. Mr. Chairman.

CHAIRMAN COOLEY: I think it's
appropriate, and apparent to all, that Colorado's
position, as stated by Mr. McDonald and by Wendy,
will be the same for each of these points, and I
suggest you proceed with item 7A-~3. Would you like
a record made on this point?

MR. SIMMS: I guess it would be our
understanding that given the lack of clarifying
statement or objection from Colorado that your
statement is correct, Mr. Chairman.

MR. MCDONALD: We're prepared to
respond Elease, Frank.

CHAIRMAN COOLEY: All right, fine.

MR. MCDOMNALD: I would ask Wendy.
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MS. WEISS: Let me ask you first,
regarding your allegation of 7A—é, what specific
provision of the Compact do you feel is being
violated?

MR, SIMMS: It is our view that the
operation of the reservoir is different than was
contemplated, and consegquently, the approval by the
Compact Administration, this body, of the operating
principles of that reservoir is subject to scrutiny,
and in that regard we want to scrutinize that
operation. On top of that, there is a violation of
Article IV(D), in that there is a depletion of
waters that otherwise would have flowed to John
Martin.

MS. WEISS: Again, we would agree
that insofar as you allege a violation of Article
IV{D) of the Compact, fact finding procedures are
appropriate; however, it's the State of Colorado's
position that Kansas may not complain about the
violation of Colorado water Court decrees except
insofar as Kansas can show that those have resulted
in a violation of Article 1IV(D) of the Compact.

MR. SIMMS5: Ms., Weiss, might I ask
whether or not yvour second point bears some

relation to Article VI{A) of the Compact, under
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which--either VI(A)l or 2, under which the
individual states are expressly given the autonomy
to administer water rights pursuant to their own
respective laws without interference under the
Compact?

MS. WEISS: Yes, Mr. Simms, I believe
it does relate specifically to Article VI(A)2 of
the Compact. And also to the fact that elsewhere
in the Compact, those areas where the Compact
Administration does have authority to review uses
of water within a state before those uses are
effected, such as Article V(H) of the Compact, and
also Article V{(E)2 of the Compact, there is an
express statement in the Compact that reguires
prior Administration approval. And that except for
those places where such prior approval is
explicitly called for by the Compact, we believe
that the Administration does not have authority to
review Colorado water rights procedures and
administration, that would be correct.

MR. SIMMS: Can I further understand
then that it's Colorado’'s position with respect to
this issue, it 1s a matter of intrastate internal
administrative practice, and not a matter that

falls within the authority of the Compact
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M3. WEISS: I would agree with that.
I believe that Kansas is not a party to Colorado
water Court decrees. Certainly, we don't assert
jurisdiction over Kansas by those decrees. I
believe that Kansas--I believe that the
Administration does have authority to investigate
alleged violations of Compact provisions, such as
IV(D): however, those investigations, that fact
finding, i1s to be based on the effects of uses in
Colorado and whether the uses in Colorado have
materially depletgd the waters of the Arkansas
River in violation of IV(D). Let me add that the
violation of the decree in Colorado is not
necessarily, per se, a violation of the Compact.
Colorado may administer its own waters in numerous
ways, as long as there is no injury to Kansas under
a specific Compact provision. We think that that
ultimately is the standard, and the basis for any
complaint that Kansas might have.

MR. POPE: I might make the comment
and observation that it's interesting to note that
your interpretation and the position you are taking
apparently is inconsistent with the fact that

several times in the past Colorado has not objected,
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and has apparently agreed with the position that
the Administration could even review and approve
the operation principles, for example, for Trinidad
Reservoir. That, in itself, involves an example of
the kind of thing that would appear now to be not
the proper purview, according to what you are just
indicating.

MR. MCDONALD: Could we have a couple
of minutes, please, Frank?

CHAIR®MAN COOLEY: Surely. We'll
stand at ease for a moment or two.

(At this time a short recess was taken, after which
the following proceedings were had.)

CHAIRMAN COOLEY: We'll be at order.
Mr. McDonald?

MR. MCDONALD: Wendy will respond to
David's question.

MS. WEISS: Thank you. Our response
would be twofold. I believe that first, an
examination of the minutes of meetings preceding
the Administration's resolution, as well as review
of the history that led to the resoclution of June
6, 1967 reveals that all along Colorado has taken
the position that the prior approval of the

Trinidad operating procedures was not a matter
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within the jurisdiction of this Administration, but
was being done as a matter of courtesy, and on an
informal basis. I believe that the representatives
from Colorado recognized the limitations on the
jurisdiction of this Administration. As a second
point, I would say that assuming that the
representatives from Colorado d4id not recognize
such a limitation, and believed that the approval
of the Trinidad operating procedures and the Kansas
conditions were within the purview of the
Administration, then they were exceeding their
authority under the Compact and that their action
was ultra vires. Certainly, the representatives of
Colorado and Xansas are not free and are not
empowered to amend the terms of the Compact. As I
said, I do not believe that they did so. I do not
believe that they intended to do so. I believe
they proceeded as a matter of courtesy and on an
informal basis, but I believe that now the
representatives of Colorado certainly cannpt assent
to the Administration's exceeding its authority
under the Compvact, and cannot ourselves, act in an
ultra vires manner, or attempt a de facto amendment
or modification of the Arkansas River Compact.

MR. POPE: That raises some
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interesting arguments to say the least. A couple

brief comments I might make, and then maybe others--

you are indicating that this presumably was a
courtesy review in some informal way. I'm not
aware of any distinction in terms of official
actions of the Administration where that has been
designated, at least from my standpoint. That's
kind of an interesting concept, because it would
lead one to believe that, when do we know when you
were really serious, and when do we know that
actions really have some meaning. That, in itself,
I think is somewhat frightening. Secondly, I guess
1 would indicate that it's always been ourvr
understanding that actions of the Administration,
notwithstanding your comment regarding things--
certainly, I would agree that we would not be
empowered to amend the Compact, but that's not the
issue we're arguing, that actions of the
Administration are bilateral and are binding and
are not so-called unilateral type actions, so I
think there is certainly a distinct difference
there, that we assume when actions are taken by the
Administration that Colorado is aware of their
authorities and limitations at the time of those

actions, and needs to live up to them at subsequent
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times in the future; otherwise, there would be no
purpose in considering things if there's no
significance to them. Kansas, in reviewing those
operating principles, ultimately approved them with
certain stipulations and conditions, and let the
project go forward with the understanding that
their concerns were being.- satisfied and those
concerns were related to try to protect Kansas'

interests from depletions and other problems., I

believe Richard would like to add a couple of
comments to that, also.

MR. SIMMS: Mr. Chairman, my comments
are brief. As I understand that explanation,
Colorado's generosity and courtesy, in retrospect,
appears to have been designed to relieve it of all
accountability today, and it would seem that that's
not the Xind of courtesy that Kansas would welcome.
Secondly, Colorado's agreement to the entire
accounting procedure would also appear to me to
seriously undermine the position that's presently

being taken.

MS. WEISS: If I may respond, first I
would say that the representatives of Kansas, like
the representatives of Colorado, are charged with

knowledge of the Administration's authority under
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the Compact. Secondly, T believe that statements
made by Colorado, if one looks at the record and
history, indicate that the State of Kansas was nhot
misled, that Colorado was very clear, that its
representatives were very clear that they were
making policy recommendations, and I believe that
is what was done, policy recommendations; and I
believe Kansas was informed of that by the Colorado
representatives, and finally I fear that
notwithstanding disclaimers from the ¥Xansas
representatives, they are, in fact, attempting to
rewrite or amend the terms of the Compact to expand
the Administration's authority to areas that the
framers of the Compact very specifically, pointedly,
and deliberately excluded from the Administration's
authority.

MR. SIMMS: In response, we would say
only that there's no attempt to amend or rewrite
the Compact, which obviously is something that
cannot be done by a state unilaterally, but rather
to put more than form to the historic behavior of
the Compact Administration and indeed, put
substance to it. This wmorning we adopted a motion
which contained a matter of policy to transcribe

this proceeding. I think as a matter of fact, we
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will do that, and in this real world we will do
that., Calling what we did policy does not detract
from the fact, in my view, that the Compact
Administration indeed, had authority to do what it
did, and we're going to live with it over the next
few years. I think the characterization of past
actions of the Administration as policy is
tantamount to characterizing the action of the
Administration as purely academic with regard to
its approval of any number of matters that have
routinely come before it.

CHAIRMAN COOLEY: I suggest to both
States that we have mined this vein pretty
thoroughly, and that it might be appropriate to
proceed with the enumeration of the items put
before us by the State of Kansas, and without
objection, Mr. Pope, I would request you proceed to
those items on the agenda that constitute the
allegations of the State of Kansas.

MR, POPE: Okay, thank vyou, Mr.
Chairman. The third item under 7A is Project
Accounting~Diversion Requirements. With regard to
this particular item, if one goes specifically to
the operation principles for the Trinidad project

he or she will note a considerable amount of detail
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regarding the proposed operation of the project:
specifically, the acreage that was to be irrigated
once the project went into operations, quantified
both, in total and by individual ditches. The
deliveries were to be limited to irrigation
requirements, and there are other detail items
related to how that amount of water was to be
determined by the district. I would ask at this
time, generally relating to these and other related
matters, as far as accounting for those various
storage and delivery of water, that Mr. Brent
Spronk, who has looked into this and has some more
detail, make those comments at this time.

CHAIRMAN COOLEY: Mr. Spronk?

MR. SPROWNK: Thank you. For the
record, I'm an engineering consultant from Denver,
retained by the State of Kansas to make
investigations regarding the Compact on behalf of
the State of Kansas. We have completed an
endgineering investigation and analysis of the
irrigation requirements associated with the
Trinidad projects for the years 1979 through 1984.
The analysis was based on diversion records
collected by the Colorado Division of Water

Resources, and also used--some of the basic data
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was climatological data taken out at the Trinidad
Airport. As mentioned by Mr. Pope, the operating
principles of the Trinidad project specify that
gquote, "deliveries to the district irrigable area
#ill be limited during the irrigation season to the
irrigation requirements at the farm headgate," end
quote. That's taken from Article 1IV(B)2 of the
operating principles for the Trinidad project. The
operating principles also specify limitations for
irrigated acreage for each individual ditch
included in the project. These limitations are
given in Article IV(B)1l. Based on records kept by
the Colorado Division of Water Resources during
1983 and '84, these records indicate that the
amount of acreage under the individual ditches
exceeded that allowed by the last principle which I
referred to, that is IV(B)1l. In addition, we
computed the monthly irrigation regquirements for
the project for each ditch and compared these
requirements to the recorded diversions for the
individual ditches. The results of the analysis
show that diversions to individual ditches
frequently exceed the irrigation requirement; in
other words, the operation of the project has been

contrary to the limitations on diversions given in
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the project's operating principles. These excess
diversions range from approximately twenty-eight
hundred acre feet in 1984 to over ten thousand acre
feet in 1983. The 1272 through 1984 annual average
excess diversion was six thousand nine hundred acre
feet. These excess diversions have resulted in a
diminished water supply to downstream users, both
in the State of Kansas and in Colorado Water
District 67, As far as the acreage limitations for
individual ditches, the records of the Colorado
Division of Water Resources indicate that in excess
of nine hundred acres to twenty-two hundred acres
have been irrigated@ beyond that allowed by the
project operating criteria. That concludes my
remarks, Mr. Chairman.

CHAIRMAN COOLEY: Does Colorado wish
to make a specific response not heretofore made to
Mr. Spronk's comments?

MR. MCDONALD: Frank, two things. I
would observe again that I d4id not hear a statement
by either of the two folks who just spoke for
Kansas that there's been a violation of the Compact.
Secondly, I would inquire of Brent if the
information that he was just summarizing for us, is

from his preliminary engineering report or if there
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has been additional engineering done that Kansas
wishes to make available to Colorado in the context
of the alleged violation of the Compact?

CHAIRMAN COOLEY: Point of
clarification, Colorado acknowledges the possession
of the basic-~-(interrupted)

MR. MCDONALD: We have the February,
1984 report that Brent prepared under contract to
the State of Kansas.

CHAIRMAN COOQOLEY: I would be happy
for a brief reply if you desire to make one to both
of those points.

MR. POPE: Mr. Chairman, the
information can be made available to the State of
Colorado fror the additional work that has been
done beyond the prelirmrinary assessrent from 1984.

CHAIRMAN COOLEY: Will you make it
available to Colorado?

MR. POPE: I think we can do that.

It ray take us--we may have to reformat that into
sorething that would be suitable to write at the
appropriate tire,

MR. MCDONALD: Thank you, David.

MR. POPE: I think it's probably

irplicit in our concerns that with the quantities
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of water that Mr. Spronk has wentioned, that not
only are there violations of the operation
principles, which in turn, we've already talked
about in other capacities, but that there's sore
real difference in the amrount of water; therefore,
the ratter of depletion certainly is at issue, one
way or the other.

CHAIRMAN COQOLEY: That would be IV(D)
again. I think that's a suitable response. Unless
you wish to make more, I would suggest that we mwake
Mr. Thorson's trip down here worthwhile, and
proceed to Itemr 7B and Pueblo Reservoir,.

MR. MCMAHON: Mr. Chairran?

CHAIRMAN COOLEY: Just a wminute,

MR. MCMAHON: May Trinidad make a
quick statement?

CHAIRMAN COOLEY: Without eobjection,
I would have a brief staterent from Mr. McMahon on
behalf of his clients with regard to Trinidad. Is
there any objection to that being a part of the
record this morning?

MR. POPE: I guess not.

CHAIRMAN COOLEY: Please proceed.

MR. MCMAHON: Thank you, Mr. Chairran.

I'r Joe McMahon on behalf of the Trinidad District.
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Mr. Chairran, I assure you I wish to be brief, we
don't intend to argue the facts presented. We, the
Trinidad District, do not accept that there have
been violations of the Corpact or the operating
principles, nor do we wish to get involved in
disputes as to the authority of this Adrinistration,
that certainly is not our position, nor do we wish
to argue which parties have authority to
participate in review of the operating principles.
We believe that the operating principles are part
of the district's contract with the United States,
and further, were incorporated into the district's
water right decree, and without disputing the
rights that XKansas may or ray not have, we would
bring to the attention of the Adrinistration that
the Bureau has initiated a review of the operating
principles in cooperation with the district, anAa
without conceding any rights to Kansas to
participate, we do not--we, the district--do not
intend to liwit input to that process, and would
welcore XKansas to put these facts in a formr that

would be suitable for the district's and Bureau's
use, sO they may be incorporated and used as part
of that process, particularly these, the latter

facts described by Mr. Spronk.
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CHAIRMAN COOLEY: I think your
rerarks were typically helpful. Unless you wish to
rake a comment, Mr, Pope, we'll proceed to Pueblo
Reservoir.

MR. POPE: No, I think we certainly
intend to participate in the review of the project
by the Bureau, and I'm sure that iter will even be
discussed yet today.

CHAIRMAN COOLLEY: Okay.

MR. POPE: Turning to the 7B jiter on
the agenda entitled "Pueblo Reservoir Approval of
Proposed Winter Storage Prograr,” again I think the
record of correspondence fromwr our office--excuse rme,
fror the State of Kansas, through the Office of the
Attorney General, again under the date of February
26, '85, along with a rather detailed letter
previously referred to, and a part of the record
dated February 22, 1985 really detail the Xansas
concerns and the Kansas position quite well in
regard to Pueblo Reservoir. Certainly, one of the
iters that we've discussed previously and it
certainly has not been resolved, is the status of
the Adwinistrgtion's 1951 resolution, which 1I'rw
sure we're all fawmiliar with by now, regarding the

reregulation of native Ark River waters as a part
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of the project, and specifying that the
Administration would be allowed to review and
approve anh operation plan for Pueblo Reservoir
prior to the reregulation of those flows, and we
certainly reiterate that issue at this time.
There's again somre concern about the effect of that
resolution along with the ultirate awount of water
that wight be involved based upon our preliminary
engineering studies. In that regard, I believe it
would also now be appropriate to ask Mr. Spronk
again to wake some comrrents regarding the hydrology
that they have done in this particular regarad.

CHAIRMAN COOLEY: And I suggest, even
though the letter is a part of the record, that it
Tight be appropriate, especially with the nurbers
of persons in the audience, if Mr. Sirmrws were to
restate briefly some of those ratters set forth in
the letter. I'll call on Mr. Spronk.

MR. SPRONK: On behalf of the State
of Kansas we have reviewed and wade an assessrent
of the winter water storage program with respect to
Kansas' interests. A brief background perhaps for
the record, the winter water storage prograr
involves an agreemrent amrongst water users along the

Arkansas River in Colorado whereby water is stored
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at Pueblo Reservoir without the benefit of a
storage decree during the wintertime. The preograr
provides increased supplies during the latter parts
of the irrigation season, in exchange for foregoing
winter irrigation. Water is distributed to the
participating entities by an agreerent by agreed
upon allocations. Prior to the progranr water was
diverted in accordance with the priority syster,
whereby ditches and senior decrees received their
entitlerents before junior ditches received water.
There are eleven entities participating in the
prograr between Pueblo and John Martin Reservoir,
The prograr was formrulated as a part of the
Gunnison-Arkansas project to use Pueblo Reservoir
for the storage of native winter flows. The
project was constructed as the Frvingpan-Arkansas
project, which preovided for the importation of
water frow the Colorado River Basin into the
Arkansas River Basin. The winter water storage
progranr was first implewented during the 1975 to
1376 winter, and has been operational each year
since, excepot during the winter of '77 to '78.
Between 1949, when the Arkansas River Comrpact went
into effect, and 1976, when the programr started,

diversions by the participating water users
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averaged a hundred forty-nine thousand acre feet
per year during the four month prograr season of
rid-Noverber through mid-March. Of this amrount,
thirty-five thousand acre feet went to storage and
a hundred fourteen thousand acre feet went to
direct flow irrigation. Since the initiation of
the program in 1976, storage at Pueblo Reservoir
has averaged approximately fifty thousand acre feet,
while off channel storage and storage in John
Martin Reservoir has averaged a hundred
thirty-seven thousand acre feet per vyear. An
analysis of the program's impact centered on the

progran's effect on winter inflows, and I want to
ernrhasize winter, not annual inflows, fromr the
Arkansas River to John Martin Reservoir,
particularly to the conservation pool of John

Martin Reservoir. During the storage season of wid-
Novexrber--excuse we, the prograr season of mwid-
Noverber through mid-March, these inflows averaged
seventeen thousand four hundred acre--excuse me,
seventeen thousand four hundred acre feet per vyear
prior to 1976, and have averaged only ten thousand
nine hundred acre feet per year for the period of '76
through '83, exclusive of '78, when the programr was

not operational. Prior to 1976, the winter inflows
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to the conservation pool storage frow the Arkansas
River averaged twenty-three percent of the Portland
Jauge, which i1s located above Pueblo Reservoir.
Since 1976, however, this inflow frowr the Arkansas
River to John Martin reservoir has declined to only
seventeen percent of the Portland gauge. These
winter inflows c¢an also be expressed as a fraction--
excuse we, as a percentage of, gquote, "the total
syster,"” a terr which includes the total arwrount of
water stored under the prograw, and in thtis
instance we have also added the inflows to John

Martin Reservoir. The percentage before the

-prograr was 10.5 percent of the total systewr, whereas,

after the implemrentation of the prograw it has
averaged only seven and a half percent. These
figures indicate that during the seven years of the
prograr operation considered in this evaluation,
winter inflows fror the Arkansas River to the
conservation pool storage have not maintained their
pre-197%6 average, neither in absolute terws nor in

relation to the overall hydrology, in terms of

water supply being available in the Basin, nor have
they kept their relation in termrs of diversions,
either, above John Martin reservoir. Kansas

receives forty percent of the conservation opool
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storage, so that any declines of inflows to this
storage directly irpact Xansas' yield fromr the
reservoir, and I mright add also, irpacts the vyield
of the conservation pool storage to Coloradeo
ditches in Water District 67. Overall declines in
the winter conservation storage can be attributed
to declines frow two sources, direct inflows fror
the Arkansas River at the--excuse mre, at the Las
Aniras gauge, and also declines in unmreasured
inflows resulting or accruing to the storage below
the gauge, and yet still accruing to John Martin
Reservoir. These declines of both the Las Aniras
gJauge and the unmreasured inflows, we feel are in
part due to the winter water storage prograw. A
concern that we have not yet investigated fully is
that the true effects of the prograr may, indeed,
be masked since 1975 as a result, prirarily of
trans-rountain diversions into the Arkansas River
Basin. These trans-wountain diversions have
resulted in return flows which have accrued to the
flows of the Arkansas River. These flows have
potentially offset or masked the total depletive
effect of the winter water storage prograr. The
total storage in the conservation pool at John

Martin has declined since 1976, including the 1984
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storage. The post-1976 winter storage in the
conservation pool has--excuse me, there has been
only a srall amount of decline since 1976, The
large quantity stored in 1983 and '84 have
increased the post-'76 average, significantly
affecting the pre-'83 storage in the conservation
vool. The armounts of inflows, in surmary, fromr the
Arkansas River to the conservation pool, have
declined on the order of forty~six hundred acre
feet to sixty-five hundred acre feet per year
comrpared to the pre-prograr levels for the four
month period when the prograr has been in effect.
This would indicate a loss to Kansas on the order
of eighteen hundred to twenty-six hundred acre feet
per year. It should note that these values do not
include the masking effect of the trans-mountain
return flow diversions. In conclusion, our
analysis indicates that the winter inflows to the
conservation pool frowr the Arkansas River at the
Las Aniwas guage and the unreasured inflows to John
Martin Reservoir have declined for the four wonth
season since the inrplerentation of the prograr.
Hdowever, total annual flows for Los Aniras guage
for the timre period have not declined. Any decline

in the reservoir inflows obviously impacts the

rlbu&xwoodfé}cSEanz

C uﬁfiu{ Shorthand cﬁspotb:'ti

lhmaﬂfkmuuéwﬁo
(316) 2855-6634




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State of Kansas due to their allocation of the
conservation pool, to the extent that the decline
in the winter inflows can be attributed to the
winter storage vrogranms, Xansas and Colorado
District 67 udrtd have been irpacted by the prograr.
That concludes wy rerarks.

CHAIRMAN COOLEY: Thank you. MT .
Sirmrs?

MR. SIMMS3: Mr. Chairran, wy rerarks
will be brief. The problem in regard to the
reregulation of water in Pueblo is in part, a
probler of depletion of waters that otherwise would
have gotten to John Martin, and is in part a
probler as a ratter of principle in relation to the
significance of the actions of the Compact
Administration. When the Gunnison-Arkansas project
was being considered during a period preceding its
authorization, construction and developrent,
whether you call it the Gunnison- Arkansas project
or the Fryingpan-Arkansas project, when that was
being done the Corpact Admrinistration was concerned
that various structures that formed a part of that
proposed project could have an effect on the
apportionrents made by the Arkansas River Corpact

to the States of Kansas and Colorado. They weren't
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concerned so rmuch by the irportation of waters frorw
the other side of the mwountains, but rather, that
the reregulation of native waters wight create sore
problexrs in the nature of depletions that had not
occurred before. In that regard, the Cowrpact
Adrinistration resolved forrally, and as a mwmatter
of policy, if you will, in July of 1951 that they
would approve the project. The project would have
its sanction and approval only if it was left with
the authority to take a look at and finally approve
any later reregulaticon of native waters. Tﬁe
subject prograr in Pueblo is such a reregulaion of
native waters, the resolution of the Compact
Adrinistration being a unaniwrous action of the
State of Colorado and the State of Kansas, has not
to our kXnowledge, ever been amended or rescinded.
We have not, as a Corpact Adrinistration, ever
approved any program of reregulation, despite the
fact that Congress and others have acted on the
basis of the resolution that we mwade in 1951. As a
result, it's our view that it is still the
responsibility of anybody who seeks to reregulate
native waters, that any plan of reregulation first
be subwitted to the Corpact Administration, and

pursuant teo its '51 resolution, approved prior to
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the adjudication or adoption of that progran.

CHAIRMAN COOLEY: Mr. McDonald?

MR. MCDONALD: Frank, I would ask
leave of the chairran and Kansas, we, as with
Trinidad, would like a few winutes to consult with
our colleagues in the Southeast Water Conservancy
District, and those in the winter storage prograrm.
Fifteen minutes would be fine, but observing the
hour, I wonder if we should just break for lunch,
beat the lunch rush anyhow, and we would respond
irmrediately after the lunch hour and proceed
through the agenda.

CHAIRMAN COOLEY: I far prefer your
last suggestion. Is this on Kansas time?

MR. MCDOWALD: Quarter to twelve,.
Are we with you, Carl?

CHAIRMAW COOLEY: It depends on--I'rm
surrounded by wen whose watches aren't accurate.
refuse to--let e ask a question. It's about
gquarter to twelve now. Is an hour and fifteen

Tinutes mwore appropriate than cne hour, in

consideration of the nurber of people? Carl

Bentrup will bring this meeting back to order at

one o0'clock local time, accurate tire, not his

watch, and we'll have the Colorado response,. The
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reeting will stand at ease.
(At this timre a recess was had for the lunch hour,
after which the following proceedings were had.)

VICE CHAIRMAN BENTRUP: We'll now
resure the recessed weeting. We were ready for
Colorado's response to Xansas' position on Pueblo
Reservoir, B on the agenda, No. 2,

MR. MCDONALD: Thank you, Carl.
First of all, let we say again, I don't think I
heard--if I did, could I please have clarification,
that the conversation about Pueblo between Brent
and David and Richard was all addressed to comrrents
about the 1951 resolution. I did not hear Kansas
allege a viclation of the Cowrpact. Are you Or are
you not alleging a violation of the Comrpact? If so,
in the context of Pueblo, which specific provision?

MR, SIMMS3: Mr. Chairwan, if we
failed to allude earlier to what we feel are the
violations, there is, as Mr. Spronk explained, a
violation of Article IV(D), in that a mraterial
depletion would be created under the proposed
operation. Secondly, there's viclation of actions
taken by the Comrpact Administration in the past,
actions upon which the Congress and others have relied

MR. MCDONALD: Thank you, Richarad.
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In the context of the allegation that there has
been a violation of Article IV(D), again of course,
we have Brent's February, 1984 report. Is
additional information available to us?

MR. SIMMS: The report from which Mr.
Spronk was taking notes when he wmade his
presentation earlier has not been cormrpleted, but
when that report is in its final form and comrplete
it would be, in due course, made available to
Colorado.

MR. MCDONALD: Thank you. I would
like to conclude by asking Carl if Wendy could
finish our comnrments?

VICE CHAIRMAN BENTRUP: That will be
fine.

M3. WEISS: Thank you. I think that
Kansas has repeatedly, in letters and here today,
Tischaracterized the 1951 rescolution. It's
Colorado's position that that resclution was a
policy staterent and a recormrendation of the
Adrinistration, and that the representatives of
Colorado did not intend, and the resolution was not
so frared, to regquire Adwministration approval
before the reregulation of native flows by Pueblo

Reservoir, and I would specifically refer to the
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reeting--to the winutes of the weeting of July 23,
1951, at which Representative Stone of Colorado
corrented that regardless of the interests of the
Adrinistration in Arkansas River mratters, the
Adrministration does not have a veto power over the
responsibilities and obligations of the signatory
states. I believe that the language of the
resolution indicates what the resolution was and
was not. The language was that the Arkansas River
Corpact Adrinistration subwits, and I gquote, "these
corrents and recorrendations to the Governors of
Colorado and Xansas." and the resolution further
goes on to state, and I think I would like to read
the relevant provision in its entirety, because I
think the language is important; "the reregulation
of native waters of the Arkansas River, native
waters being as above mwentioned, concerns the
Arkansas River Corpact Adrinistration and both
Colorado and Xansas in complying with the
provisions of the Arkansas River Comrpact and
raintaining the benefits and obligations of the two
states under that Comrpact. To that end it is
recorwrended to the Governors of Colorado and Kansas
and expressed as a policy of the Arkansas River

Corpact Administration that the initial developrent
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of the Gunnison-Arkansas Project, Roaring Fork
Diversion, Colorado, as set forth in Project
Planning Report No. 7-8A,49-1 of the Bureau of
Reclaration be approved:; provided however, that
there shall be no rerequlation of-native waters of
the Arkansas River as proposed in such report until
a plan of operation, rules, regulations, procedures
and agreewents in furtherance thereof, including
any pertinent agreemrents between the Corps of
Engineers and the Bureau of Reclamation shall have
been subritted to and approved by the Arkansas
River Compact Adrinlistration and the affected water
users, It is the purpose and intent of these
recorwrendations that the proposed project
developrent shall not interfere with or defeat the
rights, interests and obligations of Colorado .and
Kansas under the Arkansas River Corpact.”"” I
believe that the language of that 1951 resolution
clearly recognized the limitations of the
Adrinistration when it camre to requiring prior
approval for Coclorado developmrent except in the
specific instances set cut in the Compact, and I'w
referring to Articles V(E)2 and V(H) of the Cormpact,
where prior approval is called for. I think it

would have been very sivrple if the representatives
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—
of Colorado and Xansas had intended to, or thought

they could require prior administrative approval
bpefore the operation of Pueblo storage, to have
salid not "it is recorrended and expressed as a
policy,"” but "there shall be,"” "there shall be no
native--no reregulation of native flows until and
unless the Adwinistration approves," and the
resolution doesn't say that; and I believe that
there was a reason for that. I believe
Representative Stone's remarks indicate what that
reason was, and I believe that this resolution, and
specifically its last sentence recognizes and
protects Colorade®s rights under the Corpact. As I
previously discussed in relation to Trinidad, it's
also Colorado's position that had the
representatives of Colorado and Kansas wanted to
subject additional developrent in Colorado to prior
adrinistrative approval, that is development in
Colorado not covered by Articles V(E)2--that's
V(E)2 and V(H) of the Compact, that would have been
an amendment of the Compact which does not provide
for prior approval except under specific
circurstances, and I do not believe that even
acting bilaterally, the states of Colorado and

Kansas could have so arended the Corpact, However,
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I don't believe that they sought to do so: I
believe that the language of the 1951 resolution
was carefully worded, in light of the limitations
on the Adrinistration’'s authority imposed by the
Corpacte. Therefore, 1 believe that the only
subject regarding the Pueblo storage program that
is subject to review by the Administration is the
gquestion of whether there have been material
depletions in violation of Article IV(D)} of the
Corpact: and that, Colorado would agree, is an
appropriate subject for investigation by this
Adrinistration under Article VIITI(H).

MR. SIMMS: Could we ask, Mr.
Chairran, whether or not House Docurment 187 in the
83rd Congress in 1953, which contains Colorado's
comrents with respect to the developrent of the
project, did it also include, at Colorado's behest,
a reprint of the 1951 resolution?

MR. MCDOWNALD: Richard, I assure, arr
I correct that you are referring to the letter
dated August 7, 1951 to the Secretary of the
Interior over the signature of the then Governor of
Colorado and Clifford Stone, in his capacity as
Director of the Water Conservation Board?

MR. SIMMS: I can't answer that
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specifically, Bill. I'r just interested in whether
or not in the House document there was a reprint,
at Colorado's bhehest, of the '51 resolution.

MR. MCDONALD: Not having the House
report in front of me, I can't respond yes or no, I
ar sorry. All I happen to have in front of me at
this point in time is this August 7, 1951 letter to
which I referred, in which the resolution of the
Administration is set forth in its entirety. It is
part of Colorado's comrmrent numbered six, at the
conclusion of which Colorado notes that, and I
guote, "Colorado interprets and understands that
paragraph three of the resolution of the Arkansas
River Cowpact Adwinistration is controlled by
paragraph four thereof," which I think adds to the
corrents Ms. Weiss has already wmade about the
understanding, both of Kansas and Colorado
Corwissioners about what they were doing when they
acted in the July, 1951 weeting.

MR. SIMMS: I believe in response,
Mr. McDonald, that it does clearly appear in House
Docurent 187 that, at Colorado's behest there was a
reprint of the resolution, and also comrrents
indicating, as well as mraterial in other parts of

that House docurent, comrents indicating that no
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reregulation could take place without
Adrinistration approval. We agree that in the
language of the resolution the word "policy" is
used. It was adopted as a policy of the states,
but as a policy, as evident fror Congressional
docurents, that was designed to influence decisions
of Congress and, in fact, did influence those
decisions, and it's upon those decisions that we
rest our pocsition in this regard.

MS. WEISS: I would only add to that,
to the extent that Congress may have relied upon
the 1951 resclution, it relied upon the 1951
resolution as written with its gqualifications and
liritations that appeared on its face.

MR. SIMMS: I think in response,
perhaps it's rhetorical to ask the question, but
let me pose it in any event. Can Colorado suggest
a reason for the adoption of the resolution in the
first place if it was not to influence these
Zongressional decisions?

MS, WEISS: I would sinply say that
the docurents--the resolution was subwitted to
Congress, it spoke for itself--and it spoke for
itself, and Congress relied or didn't rely on what

it said.
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MR. POPE: Wendy, let mwme follow ub
just a little bit on that, also. The resolution,
whether it could be argued that it's a policy
recorwrendation or whatever, does clearly refer to
the approval, in somre context or another, depending
on your point of view, of an operating plan. What
use would that have--let we ask you this, what does
Colorado envision as satisfying, in terms of this
resolution? Maybe that's a similar question as to
what Richard had raised, if it is not for what
we're suggesting?

MR. SIMMS: Mr. Chairran, might I add
one mrore remark?

VICE CHAIRMAN BENTRUP: Yes.

MR. SIMMS: We've indicated the word
"policy" is expressly used in the '51 resolution,
and also indicated the position of Kansas, that it
rakes no difference that it was articulated as a
policy: but I would like to point out that in the
language of the resolution itself, it says that "the
rerequlation of native waters of the Arkanzas River
concerns the Arkansas River Corxpact Adrinistration
and both Colorado and Xansas in cowplying with the
provisions of the Arkansas River Corpact and

maintaining the benefits and obligations of the two
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states under that Corpact. To that end, it is
recorrended . . . as a policy," and I'm going to
skip a little bit, "that the Gunnison-Arkansas
project, Fryingpan-Arkansas project, be approved;"
then it says, "provided however"--and here's the
exception to that general policy, "that there shall
be no reregulation of native waters of the Arkansas
River as proposed . . . until such plan of
operation, rules, regulations, procedures and
agreerents in furtherance thereof,” and I'mw leaving
a little out again, has been "approved by the
Arkansas River Cormrpact Adrinistration."” So even if
you try to distinguish the resolution as simply an
expression of policy of the Corpact 3adwinistration,
and thus reduce it to something that has nothing
rore than acaderic effect, or no effect at all in
the real world, that's not what we're talking about
in the resolution. What we're talking about in the
resclution is the exception to that policy; narely,
that the Cowpact Adrinistration resolved before
Congress that there would be no reregulation of
native waters until the plén had been approved by
the Compact Adrinistration. We've seen nothing to
change that.

MS. WEISS: I think that the State of
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Colorado has stated its position, and that further
exchange would be fruitless.

VICE CHAIRMAN BENWNTRUP: Any further
corrents from Kansas?

MR. SIMMS: Neo, sir.

VICE CHAIRMAN BENTRUP: We'll pass oOn
to the next iter of the agenda.

MR. PRATT: Mr. Chairran, I wonder if--
(interrupted)

VICE CHAIRMAN BENTRUP: Mr. Pratt?

MR. PRALTT: 1If I mright speak briefly
to this. Mr. Chairman, I'm Kevin Pratt,
representing the Scoutheastern Colorado Water
Conservancy District. I ar the lead attorney for
the winter storage application which has been
previously provided to the Corpact Adrinistration.
I would like to indicate very briefly a couple of

points. The first is, we were interested in Mr.
Spronk's discussion of engineering today. We had
never before heard that information. It was
contrary to Mr. Spronk's earlier report, and
contrary to the engineering produced earlier with
respect to a winter storage prograr, and we
certainly are interested in seeing that report

conrpleted and distributed so that we can review and
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evaluate it, and we would like to discuss this with

those memrbers of Xansas who are concerned with the
winter storage arrangewent. I would point out one
iter which I think was left out in Mr. Spronk's
engineering, which is of crucial irportance. That
is, that the winter program has developed over the
years, it started out as a test prograr, one& which
the entities were seeing if it would work and how
it would work, and has been adjusted over tire. We
have now reached a point where there are accounts
1n connection with winter storage in John Martin
Reservoir, the Axity storage departwent of
approxirately twenty thousand--excuse mwe, the Fort
Lyons storage, I believe of an account of
approximately twenty thousand acre feet, Las Anivas
Consolidated, five thousand acre feet, and there is
a fifty thousand acre foot clair by the Arity for
the Great Plains water into John Martin. That
totals roughly seventy-five thousand acre feet of
new water put in John Martin, of which thirty-five
percent is paid to the State of Kansas under the
operating conditions. That provides approximately
twenty-five thousand additional acre feet to Kansas

in its account in John Martin, and that is one of

Lthe facts that we would like to bring to the
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attention of Kansas, and that clearly refutes any
suggestion of a five thousand acre foot or
twenty-five hundred acre foot, or whatever it 1is,
depletion caused by the winter prograr. Now, we
Wwould like, once the engineering has been corpleted
and distributed, to meet and talk over and learn
and educate each other about the winter storage
progranm. Thank you.

VICE CHAIRMAN BENTRUP: Does anyone
have any questions?

MR. POPE: Not so much a guestion at
this point as just a commrent. I ar not sure that
it's appropriate to enter into a total dialogue at
this point on this particular matter. I appreciate
Mr. Pratt's comrrents, but the thirty-five percent
that he wentioned which is the storage charge on
the other water stored in the accounts in John
Martin Reservoir, 1 think he referred to that went
to Kansas. It really goes to the Xansas transit
loss account, which is water that basically is lost
between John Martin and the state line. It's
really not received by Kansas. The Comrpact
specifies that our waters fror John Martin are to
be delivered to the state line, so it's not really

additional water we are getting beyond what we're

_
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entitled to already frow the Compact.

MR. MCDONALD: I think there’'s an
exception to that. I don't disagree with as far as
you got, including equivalent state line flows, but
to the extent water is left over and not used for
the transit loss deliveries, it is divided between
Colorado and Xansas and that has occurred each of
the last five years, if my wemrory serves rme
correctly, so0 in addition to the transit loss the
accounting rechanismr we now go through, water left
over out of that thirty-five percent storage charge,
eleven of those thirty-five percentage points go to
Kansas, the remaining twenty-four of the
thirty-five percent storage--the remaining
twenty-four percent of the thirty-five percentage
points go to XKansas 67 ditches.

MR. POPE: You mrean Colorado 677

MR. MCDONALD: Colorado 67 ditches.,

MR. POPE: Again, I think we all
understand how the account syster works, and
whether or not that syster fully accounts for where
all the waters ultirately should go and do go is a
matter beyond, I think the scope of our discussion
right at the wowent, but I appreciate your commwent.

VICE CHAIRMAN 3ENTRUP: Any other
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questions of Mr, Pratt?

MR. PRATT: Thank you, Mr. Chairmran.

VICE CHAIRMAN BENTRUP: We're through
then with the discussion of Pueblo Reservoir, I
take it. Then the next iter is Kansas' position on
alluvial well depletions.

MR. POPE: Thank you, Mr. Chairran.
With regard to the agenda iter entitled "Alluvial
Well Depletions," Kansas' position consists of
three sub-iters there. One, Pueblo to John Martin
along the main ster, one, John Martin reservoir to
the state line, and then thirdly, the tributaries--
various tributaries above or below John Martin that
are a tributary to the river, itself. In termws of
our commrents on his particular iterm, T would
indicate that of course, again our correspondence
does refer to a number of specific iteaus regarding
the adrinistration of ground water in the State of
Colorado historically, some of the matters that
have been either dealt with or not dealt with, as
the case mway be, regarding the adwinistration of
ground water in Colorado, and how that has irpacted
the depletion effect of wells and ground water use
on flows of the river, In our investigations a

nurber ©of published studies and reports, of course,
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have heen reviewed for content, in addition to sore
of our own analysis. I right specifically refer to
those at this time; the first one of which is the
1969 so-called Wheeler report, was conducted by W.
W. Wheeler and Associates, and Woodward, Clyde and
Associates in 1968 for the Colorado Departrent of
Natural Rescurces. We presure that you are
fariliar with that particular report, Bill. The
essence of wmy comments here would be that our
understanding of the facts determined and the
conclusions fromr that was that there were
approxirately at that time, fourteen hundred somre
odd wells in the area along the Ark River, that
purping estimates for the period of 1940 through
1955 were obtained from the Colorado Water
Conservation Board, and they averaged sowmething for
a period of '53 through '65 around a hundred
twenty~eight thousand sowe odd acre feet per year,
and that in '64 this was up to about two hundred
twenty-~seven thousand acre feet. The report went
on further to estirate depletions based upon the
fact of about eighty percent, basing that figure
sorewhat on the estirates fror the U.S. Geological
Survey, and concluding then that the depletions, as

a result of the associated well purpage, was
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sorething in the order of one hundred thousand and
three acre feet during the 1953 through 1965 period,
and about a hundred eighty-two thousand acre feet
in 19%4. The report, of course, did not go further
in tire subsequent to that, as of the date it was
published., A second study conducted for the State
Engineer in 1975 again indicated between fourteen
and fifteen hundred registered wells tapping the
alluviur of the Arkansas River Valley between Canon
City and the state line, as of about 1972, The
report further goes on to quantify the purpage and
the effect of depletions frorwr those wells. Again,
the nurbers are fairly consistent with the previous
study, sorething in the order of a hundred fifty
thousand acre feet in 1972 and upwards of two
hundred thousand acre feet, or excuse we, '65
through '71, and upwards of two hundred thousand
acre feet in 1972, These figqures also estimated,
or these studies also estimated, something in the
order of seventy-five percent depletion effect as a
result of that pumrpage fromr the alluvial wells. So
again we're talking in termrs of something like a
hundred twelve thousand acre feet of depletion as a
result of the 1965-1972 puwrpage average per year,

and about a hundred fifty-six thousand acre feet in
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1972 of actual depletion. This was based upon
various techniques, including double mass analysis
and other matters. There was additional work
conducted, all of which generally concluded about
the sare thing in ternrs of the order of magnitude
of the percent depletion as a result of the pumrpage,
even though there were sore wrinor differences, Of
sore differences between the various studies and
the various figures. Let e go on to say that
based upon the analyses of those and other
inforration, it is oretty clear to us that there's
sore significant effects of depletion. Our
prelirinary engineering work that Mr. Spronk
provided, 1 believe indicated sowething in the
order of about forty or fifty thousand acre feet of
actual depletion to Xansas, not including--I think
I should indicate that those figures 4id not
include, and did not address the effect that would
be rasked as a result of the unaccounted for return
flows or unused return flows from trans-mountain
water, of which would be over and above those
figures. Let me further corment with regard to
this particular agenda itew, that it's our position
that the current rules and regulations and

adwministration of water rights in Colorado do not
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adequately protect the flows of the Ark River, and
do not prevent the mraterial depletion of the flows
of the Ark River to XKansas. We further feel that
the terporary plans for augmentation that have been
put in place dquring the time period following these
studies and various litigation and other itexs in
that period of tire are not effective. The two
specifically that we're aware of that have been
rentioned have been the Colorado Water Protective
and Developrent Association augmentation plan above
John Martin and the Lower Arkansas Water Managerent
Association augrentation plans that are below John
Martin Reservoir. There are additional corrents
that c¢ould be wade regarding the way those plans
work, I'w sure in terms of the details, but for
exarple, the depletive effect of the augqmrentation
wells themselves in the Lower Ark Water Managemrent
Assocliation Syster are not accounted for,
therselves, so we would have sore serious problers
about the effectiveness of those plans in terrs of
accounting for the depletive effect of the wells.
With that, I believe, Mr. Chairrman, that I would
ask Mr., Simwrs if he has any additional corxents as
we conclude this particular iter on the agenda, as

far as our position goes.
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MR, SIMMS: I have no additional
corrents, except to say that our initial
engineering studies indicate that the vast majority
of the forty to fifty thousand acre feet annually
depleted in Colorado as a result of post-Corpact
development is attributable to alluvial well
developrent. Mr, Pope indicated that that was
rasked to a certain extent by the unaccounted
appearance in the river of return flows,
trans-rountain return flows. They arount to
sorething in the neighborhood of thirty thousand
acre feet, so that the forty to fifty thousand acre
foot figure could be further mragnified by that
thirty thousand figure.

MR. POPE: Our concern there, just to
again arplify a little bit wore on that, is that we
understand there are efforts under way to allow
utilization of sore of those return flows fromr the
trans-wrountain water that again would take those
waters out of the systemr at sowetime in the future
if those proposals are approved in Colorado,

VICE CHAIRMAN BENTRUP: Any other
coxments, Bill?

MR. MCDONALD: I think three things.

First of all, again we've had the courtesy of
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Brent's February, 1934 preliminary assesswent. AsS
additional engineering can be done, that will be
available to us with respect to the wells? This,
in terrs of acre feet, seers to be the mwost
substantial of your concerns, and the engineering,
of course, will be irportant.

MR. SIMMS: Mr. McDonald, I might
respond by saying that as additional reports are
corpleted in their final form they will, in due
course, be wrade available to the State of Colorado,
as they have bheen in the past.

MR. MCDONALD: Has more engineering
been done by Brent than is presented in the
February, 1934, report?

MR. SIMMS: If what you are asking is
whether or not there has been any atterpt beyond a
double wmass analysis to determine the cause of
depletions that we attribute to well diversions,
the answer is no.

MR. MCDONALD: One rore guestion, if
I right. Is there any other engineering that you
have done that you have relied on in waking your
allegations that is not shown and displayed in that
February, 1984 report?

MR. SIMMS: I think the answer to
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that is also negative, with the qualification that
we have relied on the scholarly writings of
attorneys fror the State of Colorado whe have
corplained of the lack of well regulation in the
State, as we have relied upon similar statemrents
rade by the Colorado Legislature and the Colorado
Courts,.

MR. MCDONALD: I can alrost not
resist the terptation to observe that I wouldn't
rely on a Coloradec attorney to do your engineering
for you, Richard, but I won't say that. I think
the second thing that Colorado would like to say is
this. Clearly, I think frorm David's cowrments and
from your Attorney General's letter, that is, of
course, an allegation by Kansas that there has been
a violation of the Cormpact and there has been
raterial depletions by which I presure David reant
a violation of Article IV{(D), and we're guite
prepared to subrit to the investigation called for
under Article VIII(H) of that alleged violation of
the Corpact. We think that allegation is quite
arenable to that process.

MR. SIMMS: In that regard, Mr.
Chairman, it would appear to me that the recent

history of the Compact Adrministration reveals that
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investigation has already, in large part, been
undertaken. Mr. Pope?

MR. MCDONALD: Sorry, I don't follow
your question, Richard.

MR. POPE: No, I think as we get
later on in the agenda we'll have an opportunity to,
probably.

MR. MCDONALD: I wonder if we would
reserve it then?

MR. POPE: To get into those iters
probably in rore detail.

MR. MCDONALD:;: The only other corment
1 would mwake--and I'm sorry, I don't remerber if it
was Richard or you, David—--but an observation about
the alleged masking of the effects that you think
you have observed by the trans-wountain return
flows. Then there was a further comrwent that you
are concerned, I think was the word, that there are
proposals to wake use of those return flows. I
trust that the record will be clear that Kansas
does neot think it has, under the Comrpact, any
rights whatsoever to speak to the imrportation of
water fromw the Colorado River Basin to the Arkansas.
Is that what you are saying was, you have now

identified, using your figures, forty to fifty
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thousand acre feet of waterial depletion by
Colorado wells, you thinkX it wight be greater, but
you haven't put your finger on it, because those
trans-rountain return flows?

MR. POPZ=: I think Richard will
corment on that.

MR. SIMMS: I think the response to
that is, given the forur in which the problem is
addressed, one of those forums could end up being
the original jurisdiction of the U.S. Suprere Court
if there is no definite answer one way or the other
in the guestion. In weighing equities, that Court,
in mry view, rost certainly could consider the
utilization of those return flows in order to offéet
sore of the prior depletions caused by the lack of
ground water administration in Colorado.

MR. MCDONALD: HNo further corment
fror us on the wells.

VICE CHAIRMAN BENTRUP: Any further
corrent from Kansas?

MR. POPE: There will be no further
comrrent.

VICE CHAIRMAN BENTRUP: We're
finished with TItemr C. The next iter on the agenda

is D, issues amenable to arbitration pursuant to
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Article VIII(DP) of the Comrpact.

MR. MCDONALD: Carl, I think we
inserted a new nurber eight, so that I can
distribute and briefly discuss this letter from the
Colorado Compact wembers.

MR. POPE: Yeah, that was hénd
written.

VICE CHAIRMAN RJ3ENTRUP: What is the
issue? We don't have to look it up.

MR. POPE: Well, Bill, if you want to
go ahead and explain it, it was basically the
concerns raised by Colorado last night or early
this worning, but they would also like--
(interrupted)

VICE CHATIRMAN BENTRUP: That we have?

MR. MCDONALD: Yeah. As we have been
discussing Kansas' allegations of violations of the
Corpact, the Colorado werxbers of the Compact
Adrinistration in a letter dated March 258th, which
was handed to Dave Pope last evening relatively
late, have reason and belief to be concerned that

there have also been violations of the Arkansas
River Comrpact and specific provisions thereof by
the State of Xansas. Many pecople in the audience

already have a copy of this letter. There are onore
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which I will hand to ny staff and put on the end of
the table if you would like copies. What you have
is without a signature page. All that is wissing
on that last page are the signature blocks. I
sirply didn't have three veople at the sare place
at the sare tiwve when the letter was signed, and 1
did not reproduce that page. The KXKansas
Cormrissioners do have the corplete letter with the
signature blocks, I would briefly surmarize the
letter, and if Kansas would like to respond, that's
certainly appropriate as far as we're concerned.
There is a provision in the Cowpact, we've talked
about it several times today already, that is
Article VIII{(H), which--let re pause for a wowent
please--provides that violations of any of the
provisions of the Corpact which core to the
attention of the Adrinistration shall be promptly
investigated by 1it, We in Ceolorado have had wade
available to us the February, 1984 revort by Brent
Spronk when he was then with the engineering firm
of Simons, Li and Associates., We have, 0f course,
had that report under consideration and we have
found it both necessary and appropriate as we have

exarined that report to look not only at the use

L and developrent of the waters of the Arkansas River
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by Colorado users, but also to inquire as well into
the use and developrent of the waters of the
Arkansas River by XKansas water users. It has corre
to be our belief that Kansas way have violated at
least three provisions of the Corpact. We cite
those specifically in our letter. They are Roman
Nureral IV(D), Article Rowan Nureral V(E)2 and
Article Roran Nureral V(H). With respect to IV(D),
we believe that there have been adverse effects on
the flows of the Arkansas River below John Martin
dar, on ground water levels in the alluvial aquifer
along the Arkansas River in Colordo below John
Martin, and on state line deliveries by well
developrent in Kansas, those being material
depletions of the waters of the Arkansas River in
usable guantity or availability. With respect to
Article V{(H), we believe that the ditch diversion
rights of the Kansas ditches between the state line
and Garden City have been increased by well
developrent in the alluvial aguifer and by otherxr
practices beyond the total rights of those ditches
at the time the Comrpact was executed. The Corpact
requires in Article Vv{H) that such increases are
permrissible only if the Administration first makes

findings of fact with respect to waterial depletion.
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Mo such findings have bheen wade, The third iter
relates to Article V(E)2, which is a provision of
the Corpact that water released fror John Martin be
put prowptly to beneficial use, that storage cannot
occur without first obtaining the authorization of
the Adrinistration. It is our belief that there
have, on certain occasions, been storage of water
so released in Lake McKinney, Kansas without the
prior authorization of the Administration, In
conclusion, we observe that we believe these are
alleged violations which are amrenable to the
investigation process of Article VIII{H), and
perhaps that's enough said. That really takes us--
unless David, you folks have corrmrents on the letter,
that really takes us into the next agenda itew.

MR. POPE: Richard, 1 thinkx has sore
corrents, perhaps qgquestions that relate to that.

MR. MCDONALD: Fine.

MR. SIMMS: Mr. Chairran, as
indicated by Mr. McDonald, we have not had a great
deal of time to review these allegations that were
given to us late last night, but we do have sore
corments as a result of at least our first review
of the allegations. There are three allegations.

The allegation under Article V(E)2, we think falls
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apart, because V{(E)2 applies only to water released
on concurrent or sevarate derand, namely
conservation water in John Martin and other water
that crosses the state line in the river in the
winter is.Kansas water. The only conceivable issue
that we could see arising under Article V(E)2 is
that during the surrer when conservation water is
released frorwr John Martin and the Great Eastern
Ditch is in rotation, they have to pass that water
through Lake McKinney, and the only guestion then,
in our view, is whether or not there 1s any
appreciable increase in the arount of water stored
at that timre in Lake McKinney as a result of that
pass through. We believe fron records available to
us that the answer to that guestion is there has
been no appreciable increase. With regard to the
Article V{H) allegation, the Corpact, in our
opinion, prohibition emrbodied in the Cowpact in
Article V(H) goes to increases in ditch diversion
rights. That's the language in the Corpact. As a
ratter of simple fact, there has been none. There
has been no increase in ditch diversion rights in
the State of Kansas. On the contrary, they have
been reduced. Consequently, we think that

allegation also falls flat. With regard to the
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allegation under Article 1IV(D), that allegation as
we understand it, is that well purping in the State
of Kansas has caused a depletion in usable quantity
to users in Colorado. There is only one limited
hydrologic circurstance under which that could
happen, and that is the circumstance in which,
between the state line and the Beay Creek Fault,
and narrowed east and west by the breadth of the
alluviur, there would have been post-Cowrpact well
depletions that would have lowered the water table,
and thus increased the gradient to the east of the
river, causing the water to come a little gquicker,
as it were, into the State of Kansas. That has not
occurred. Ags a matter of fact, the water table has
fluctuated a little bit--it's about a foot within
where it was when the Cowpact was signed. The
gradient has not increased. Consequently, we cannot
see as a hydrologic proposition how any well
diversions in the State of ¥Xansas could conceivably
affect the usable quantity available to the State
of Colorado. I would also like to ask Colorado
what engineering has been done and what data have
been comrpiled to support the allegations that are
Tade in your letter, and 1 would also like to ask

when will that information be made available to the
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State of Kansas?

MR. MCDONALD: Richard, there is--well,

let mre speak first of all to the allegation we make
with respect to Article IV(D) and Article V(E)2, to
sore very large extent revolve around the question
of well developmrent in Kansas. We d&o not have--
pardon we, I stand corrected, Let me speak with
respect to Article IV(D) and Article V(H), which to
somre large extent revolve around issues of well
developrent in Kansas. We do not have specific
engineering studies for those. These allegations
are based on our best belief, observations that can
be made visually, corwmon knowledge of ground water
experts, but we do not have, and I do not purport
that we have in hand, engineering. We are seeking
funding at this tive from the Colorado General
Asserbly, as I've indicated to David Pope on
several occasions, that would provide us the
capacity to do the engineering, both for the things
I hope we can get to with respect to Kansas'
allegations, as well as with respect to fleshing
out the engineering that you rightfully ask of us
with respect to our allegations, With respect to
our allegation with respect to Article V(E)2, again

no specific engineering studies. We have mrade site
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visits and have actually observed storage of water
in Lake McKinney. Your explanation in fact mway be
a satisfactory one. That's the sort of thing I
would hope we could explore.

MR. POPE: 1 think Jjust one point of
additional clarification to what Richard indicated
on that particular iter; he did refer specifically
to the winter flows, and correctly so. There are
occasions even in the surmer wonths when we are not
taking deliveries of water frow storage from John
Martin, or simultaneously with the taking of
deliveries, there are native waters fromr runoff
that appear in Kansas, or even above the deliveries
taken fromw there, that there wouldn't be a
violation of that condition in our opinion, just a
point of clarification.

MR. MCDOWALD: That answer yourtr
question, Richard?

VICE CHAIRMAN BENTRUP: On Lake
McKinney, I've lived just next to it almost all wy
life and they've always, since 1908, had the right
to store native flows. The only restriction is
John Martin water, and I think they've been very
careful in observing that provision, and there is

never a flow of water that is corpletely native or
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that is corpletely John Martin. There's always
sore native water, so there's going to be sore
wmixture of both. I feel they'wve been very careful
in observing that.

MR, MCDOWALD: I1'm glad to have it
explained to us, Carl, so we understand. Kind of
like rollover, 1 see it there, and it seermrs
intuitively obvious to we, just as it is
intuitively obvious to you with respect to Trinidad,

CHAIRMAN COOLEY: Okay, the issues
arenable to arbitration has become nine, 1s that
right, Mr. Pope?

MR. POPE: I think that's correct.

MR. MCDONALD: Uh-huh.

CHAIRMAN COOLEY: Is that where we
are?

MR. MCDONALD: Yes.

MR. POPE: I believe that's correct

CHAIRMAN COOQOLEY: Okay, who leads off,
Mr. Pope?

MR. POPE: I think on behalf of the
State of Kansas that this particular case
egspecially will be referred to Mr. Simms to lead
off for us.

CHAIRMAN COOLEY: Mr. Sirws?
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MR. SIMMS: Mr. Chairman, as
indicated in the letter of February 26th that went
to the Colorado delegation from the Xansas
delegation of the Corpact Adwinistration, one of
the things that we were specifically interested in
at this reeting was to determine, as best we could,
whether ©or not certain issues that have been
debated over the last few years, and issues that
have been more recently raised, are arenable to
arbitration pursuant to Article VIII(D) of the
Corpact. Article VIII{(D) of the Corpact, in
pertinent part reads, "each State shall have but
one vote in the Adrinistration and every decision,
authorization or other action shall regquire
unanirous vote. 1In case of a divided vote on any
mTatter within the purview of the Adrinistration,
the Administration way, by subseguent unaniwous
vote, refer the matter for arbitration to the
representative of the United States or other
arbitrator or arbitrators,_in which event the
decision mrade by such arbitrator or arbitrators
shall be binding upon the Adrinistration." 1In
corwrents this worning wrade in relation to the iters
that appear on the agenda under Item 7(A) 1, 2 and

3, it was indicated the response of Kansas was the
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sare with respect to--essentially the samre with
respect to each of those itemrs--pardon we, the
response of Colorado was essentially the sare with
respect to each of those itemrs, and it seers to mwe
it was twofold; one, that Kansas was ostensibly not
asserting the violation of the Corpact, and
consequently it doesn't fall within the erbrace of
the Corpact, I guess, or it's not a watter that
ought to be addressed now. In the languade of the
arbitration language in Article VIII(D} that
provision is liwmited to watters which core, quote,
"within the purview of the Adrinistration," end
quote, and that is a provision upon which Colorado
has relied in the past to indicate that certain
issues should not be arbitrated. Is it Colorado's
position that the limitation in Article VIII(D)
elirinates from the consideration of this
Adrinistration sore of the issues that we have
discussed today?

MR. MCDONALD: I'l1l ask Wendy to

respond.

MS. WEISS: Yes, that is our position,
and I'mr sure you would like we to be more specific
and address which issues we believe are not

arenable to arbitration. Ar I correct?
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MR. SIMMS: Yes, we will be more
specific.

MS. WEISS: As to Trinidad, it's our
position that the operating principles of Trinidad
and their wmeaning, and whether they have been
corplied with, is not a subject--is not a subject
within the purview of this Adrministration and is
not subject to arbitration. On the other hand, it
is our position that to the extent that Kansas
alleges a violation of Article IV(D) of the Comrpact
caused by the operation of Trinidad, that that
would be a wratter that is awenable to arbitration;
however, we believe that first there should be
findings of fact, there should be an investigation
conducted pursuant to Article VIII{H) of the
Corpact, and Article VIII(H) provides that when
deered advisable as the result of such
investigation the Admrinistration way report its
findings and recomrendations to the state official
who 1s charged with the administration of water
rights for appropriate action. It would be our
position that if, at the conclusion of an
investigation, Colorado and XKansas were unable to
agree on findings and recorwrendations and there was

a divided wvote, at that tire it would be

M'LWGOC{ C_CJ' /jﬁan&

C)s-;tifiu{ Shothand d?apmtr.u
Larned, g{anm; 67550
(316) 285-6634




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

appropriate to consider arbitration, but that
arbitration on that issue is prerature at this tire.
To go on to the second iter raised by Xansas, the
Pueblo storage program, it is our position that the
1951 resolution is not a watter on which we would--
on whose reaning we would agree to arbitrate,
although the scope of this Administration's
authority is certainly a watter which the authority
rust consider enacting, certainly something that is
within its authority. It's not the ultirate
arbiter of its authority. 1t is a pure gquestion of
law which Colorado would not be willing to submit
to arbitration concerning. On the other hand,
again to the extent that violations of IV(D) of the
Corpact are alleged, that is that the operation of
Pueblo has resulted in waterial depletions to the
injury of Kansas, Colorado's response would be the
sare as to Trinidad, that is that it is appropriate
at this time, and in fact it's required by the
Conrpact, that the Administration make an
investigation of this alleged violation, and then
the Administration way wake findings and
recorTendations, and again should the
Adwinistration be divided, that that would be an

appropriate subject on which to consider
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arbitration. Finally, regarding well depletions,
again there I believe we have a clear factual
gquestion. Certainly, it's Colorado's position, I
would add by way of footnote, that how Colorado
water rights are administered is not within the
purview of the Adwinistration, but to the extent
that raterial depletions have been alleged; again,
that is something that the Administration is
obligated to investigate, and should the
Administration be unable to agree, should the
representatives of Colorado and Xansas be unable to
agree on findings and recomrmendations, that that
would be a fit subject to consider submitting to
arbitration. Sirilarly, I believe that the three
allegations that Colorado has made concerning
Comrpact violations are proper subjects for
investigation, and indeed, mandatory subjects for
investigation under the Corpact, and again should
there be a divided vote, would be proper subjects
to consider subritting to arbitration. Have I
answered your question, Mr. Simgws?

MR. SIMMS: I believe so, and let re
respond in reverse order. You wmade reference to
article--well, not to the article specifically, but

irplicitly you made reference to Article VI(A) 1
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and 2, which relates to how Colorado water rights
are wmanaged internally, and those articles express
the integrity of the intrastate wanagement of its--
of Colorado's own affairs, in termrs of water rights
adrinistration. My question in that regard is, do
Yyou see any jurisdictional overlap between matters
that fall under Article (A) 1 or 2 and arbitration
under Article VITIT(D)? In other words, does the
Corpact Adrinistration, through this jurisdictional
overlap, share any authority over any of the
matters of internal control that would be left to
your discretion and judgrent as a state under
Article VI(A) 1 and 27?

MS. WEISS: Mr. Sirrs, it appears to
re that Article VIII(H) provides that the
Adrinistration way report its findings and
recorrendations to the state official who is
charged with the adrinistration of water rights for
appropriate action; it being the intent of this
Compact that enforcerent of its termrs shall be
accorplished, in general, through the state
agencies and officials charged with the
adrinistration of water rights. As I read Article
VITII{D) it provides that the decision wade by the

arbitrator, if a watter goes to binding arbitration,
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shall be binding upon the Adwinistration. To ry
mind, at that point the Adrinistration would be in
the sare position it were in had it agreed--had
Colorado and Kansas agreed on findings and
recorrendations. That 1is, the Adrministration would
then report the findings of the arbitrator to the
state official charged with the administration of
water rights for appropriate action,

MR. SIMMS: 1 may not have--1I
probably overburdened ry question with rhetoric.
Let wme try to shorten it a little bit. Article
VII1I{D) is restricted in its own terrs to matters
that are within the purview of the Administration.
You have maintained that a numrber of matters that
we have discussed are within the province and
propriety of the internal adwinistraion of the
State of Colorado, pursuant to Article vI(aA) 1 or 2.
I‘wm curious whether there's any overlap between
those two provisions, any overlap between the
purview of the Adrinistration and the internal
ranagerent of Colorado's affairs?

MS. WEISS: I believe I did
risunderstand your question, Mr. Sirrs. It is
Colorado's position that as to watters which would

be subject to under Article VI(A) 2, to
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adrinistration by Colorado, no, those wmatters are
not within the purview of the Corpact
Adrinistration., They would not be subjects for
investigation under Article VIII{(4) for arbitration.
I believe that the Compact Adrinistration does not
offer an appropriate vehicle for discussing
differences that are not within the
Administration's authority, that these differences
ray be discussed and would hopefully be resalvable,
but that would be through direct negotiation
between the States of Colorado and Kansas, rather
than through the Adwinistration.

MR. SIMMS: Would it be fair tro
restate what you have just said, or the first part
of it as Article VI(A) 1 and 2 and Article VIII(D)
are mutually exclusive articles or provisions in
the Cowpact?

MS. WEISS: I would say that that 1is
true. I hesitate, because Article VI{A) 1 and 2
are essentially residual clauses that say that
those powers--1 think I would paraphrase it to say
that those powers not expregsly conferred on the
Adrinistration are reserved to the states, where
they have traditionally been reposed, so I would

say that those powers not expressly conferred on
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the Cowpact Adrinistration by specific Compact
provisions would not be subject to arbitration, and
I think by imrplication, that is the subject--those
are the subjects that are reserved to the
individual states.

MR. SIMMS: The restriction that you
have now noted two or three tires that appears in
Article VIII{D), the restriction of the Cormrpact
Adrinistration's authority in that provision to
ratters that core solely within the purview of the
Adwrinistration, is that restriction found in
Article VIII(H)?

M5. WEISS: Article VIII(H) refers to
vioclation of any provision of this Corpact or other
actions prejudicial thereto which core to the

attention of the Adrministration.

MR. SIMMS: As I understand what
you've just related, there is no restriction in
Article VIII({H) to matters coring within the
purview of the Compact so that the two articles
don't, in termrs of their scope, parallel one
another?

MS. WEISS: The two articles use
different language. I'r not sure that they are, in

fact, different in scope or don't parallel each
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other.

MR. SIMMS: Is one of the articles
narrowly lirited, as you explained a morent ago,
and the other not so expressly limited?

MS. WEISS: 1 think the provisions
are consistent, and I don't want to get involved 1in
a serantic wrangle as to which is broader or which
is narrower. VIII{(H) is lirited by its terms to
violations of Comrpact provisions and other actions
prejudicial thereto. Clearly, when Comrpact
violations are alleged and investigated, those
would be matters, assuring that the rmatters

investigated were properly before the

Adrinistration under VIIT(H), they would certainly
be matters within the purview of the Adrinistration,
and in the event of a divided vote, would be proper
matters to consider for arbitration.

MR. SIMMS: I think the difference in
the language between VIII(D) and VIII(H), as you
say, speaks for itself. Let me back up now to the
individual iters that you discussed, and Colorado's
position with respect to each of those iters under
Article VITI(H). As I understand your position, it
is that before anything can be done under Article

VIII(D) there must first be an investigation under
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VIIT(H), which would provide the facts necessary to
2 lead the Adrinistration to a divided vote, and thus
3 trigger the rechanism in Article VIII{(D): is that a
4 correct statement of Colorado's position?
5 MS. WEISS: Yes.
6 MR. SIMMS: 1In speaking of Trinidad
7 Reservoir and Dar, and in particular with regard to
8 the rollover, I believe you indicated that what
9 ought be done first is findings ought to be made--
10 first of all an investigation ocught to be
1 undertaken, findings ought to be made, and then
e conceilvably we wight move on to arbitration under
13 X

Article VIII(D). 1In that regard, did not the
14 . s . . . .

Administration make findings and conclusions on
15 .

Septerber 25, 1980 with respect to the rollover and
16 . . .

also mrake its recommrendations pursuant to Article
17 . . . A
' VIII(H), and did not it all end up in a divided
18 vote on a resolution dated January 4, 1982, in
1 . o e :
) which there is specific reference to iter IV(D)~--
20 .

Paragraph IV(D) in the Corpact?
21 ] )

MS. WEISS: Mr. Sinws, I'w trying to

22 . .

deterrine whether we agree with that statement.
2 Zould you give us the dates and the actions again?
24 . .

MR. SIMMS: The findings and

2 conclusions of the Adwinistraion were mwade on
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Septerver 25, 1980, specifically with regard to the
rollover that occurred then, and the resolution
resulting in a divided vote was offered on January
4, 1982, If you will, 1'll read the 1982
resolution upon which there was a divided vote
after this VIII{H) investigation that we're talking
about. It reads--{interrupted)

MR. MCDONALD: Could you give us one
rinute, Richard? I think I've got the minutes
with me and we'll just get a copy in front of us.
(At thig timre a short break was taken, after which
the following proceedings were had.)

CHATIRMAN COOLEY: Mr. McDonald?

MR. MCDONALD: Let me see if I've got
the segquence of events right in terrs of what
Richard refers to, and Wendy will respond. There
were the activities of the Adrinistration in 1980,
Richard, but what you are referring to is that
resolution offered at the January 4, 1982 meeting
of the Adrinistration, ar I correct?

MR. SIMMS: I'rm referring to two
different things in sequence to the rescolution
concerning Trinidad Reservoir entered the 25th day
of Septerber, 1930, and the attached findings of

fact relative to Trinidad Reservoir, which
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specifically are predicated upon Article VIII(H) of
the Cowpact.

CHAIRMAN COOLEY: Dated Septerber 25,
19807

MR. SIMMS: That's correct.

MR. MCDONALD: Right.

MR. SIMMS: The second docurent is
the resolution dated January--is it January 4th,
19327 That is the resolution which effectively
ended the inquiry resulting in the divided vote
that we've been discussing under Article VIII(H).

MS. WEISS: Mr. Simmrs, as I
understand the sequence of events, the resoclution
of September 25, 1980 resolved that the Xansas
State Engineer confer with the Colorado State
Engineer to make further inquiries into the
guestion of whether the waters of the Arkansas
River had been materially depleted in usable
quantity or availability by operation of the
Trinidad project; and in fact, I believe that there
were sore discussions between the Chief Engineer
for Kansas and the State Engineer for Colorado, and
in fact, I believe that I have before me a letter
of July 29, 1981 to Mr. Gibson fror Doctor

Danielson in which he addressed the guestions of
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Mr. Gibson concerning the historic storage
practices in Trinidad, responded to them, and
concluded that, "based upon the information and
their previous discussion it seewrs to we"'"--and I'm
guoting, "that the issue of injury to water users
in Colorado below John Martin Dar and in Kansas as
a result of the Trinidad project's operation in
1979 and 19830 can be laid to rest." Nonetheless,
apparently XKansas was not satisfied, despite
whatever representations had been made to Doctor
Danielson that certain information would satisfy
Kansas, and so the subsequent resolution was
proposed and voted down in January of 1932. As I
view the resolution, it appears to we that it was
not based on any additional investigations by the
Adrinistration, and although it does certainly
contain reference to Article IV{(D}) of the Comrpact
it was essentially a resolution based on Xansas'
contention that the operating procedures were a,
per se, injury to the State of Kansas. In that
sense it does not appear to we that there was ever
any fact finding process engaged in other than Mr.
Gibson's letter to Doctor Danielson and his
response on the gquestion of raterial depletions, so

that it does not appear to re frow the record, and
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1 of course, was not counsel for the Colorado
representatives at this timre, that there was a
factual investigation as to the issue of material
depletion. I would also note that if there was, it
would have occurred before January of '82, and its
results would be at least-- at least three vyears
out of date at this tire. Based on that, I have
serious doubts as to whether the ratter is ripe for
arbitration at this point, based on that record.
However, I will say that because we don't--we have
not exawrined exactly the extent of any other fact
finding that wight have gone on, I'mr only fariliar
at this point with this letter and this response
and the previous 1980 investigation, we would not
absclutely close the door on arbitration at this
point. It seers to me, based on the record and
based on the passage of timre, that we would have
real doubts as to whether arbitration is
appropriate, but I would say we would take it back
to Colorado with us and give it further
consideration.

MR, SIMMS: I think in response, it
is clear by the termrs of both of the instrurents to
which we have referred just what was intended to

have been accowplished, and what was accowplished
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in the findings made wutually by the State of
Colorado and the State of Kansas. In the findings
dated Septemrber 25, 1980 under Paragraph 10 the
following appears. Let me read it, if you will,
"that eighteen thousand two hundred ninety acre
feet of water was stored by the Purgatoire Water
Conservancy District under the Model storage right
in Trinidad Reservoir in priority between April 15,
1279 and Septewrber 28, 1979, that the Purgatoire
Water Conservancy District Board transferred this
arount of water into the joint use pool of Trinidad
Reservoir by resolution on Septerber 23, 1979,
thereby leaving the rodel reservoir or wodel
storage account erpty, and that this water was
still physically located behind Trinidad Daxr on
June 30, 19280." 10(B) relates to the following
year and reads, “"that twenty thousand acre feet of
water stored by the district under the Model
storage right in Trinidad Reservoir was stored"--
pardon we--"by the district under the Model storage
reservoir right in Trinidad Reservoir in priority
during the period April 16, 1980 through May 17,
1930. This water was physically stored behind
Trinidad Dar and in the Model storage account as of

June 30, 1930." Then the resolution.which
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expresses the divided vote of the Comrpact
Adrinistration, the resolution of January 4, 1982
reads as follows. "Whereas the Arkansas River
Corpact Adrinistration has reviewed reports and the
findings of fact relative to Trinidad Reservoir
adopted by the Adrinistration Septemrber 25, 1980,
now therefore be it resolved, that the
Adrinistration finds that Article IV(D) of the
Corpact," material depletion article, "and
condition three of the Kansas amendrents to the
operation principles, Trinidad Dar and Reservoir
project, were violated when the State Engineer
allowed the district,"” in parentheses (Trinidad),
“"to store eighteen thousand two hundred ninety acre
feet of water in Trinidad Reservoir during the
water year 1979 under authority of the Model
storage right, and to store twenty thousand acre
feet during the water year 1980 under the Model
storage right behind Trinidad Dam without
physically woving eighteen thousand two hundred
ninety acre feet stored in '79 under the Model
right from behind Trinidad Dam, Be it further
resolved, that the Administration requests that the
State Engineer of Colorado imrrediately order the

ralease of all waters in excess of the six thousand
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two hundred acre feet which is stored in the Model
account and prohibit the district from erptying the
account by any wethod other than physically woving
the water frow behind Trinidad Darx; further, that
the State Engineer protect such releases from
diversion until the water is irpounded in John
Martin Reservoir." That motion failed, with Kansas
voting yes and Colorado voting no. Between the two
instrurents, there is express reference and
reliance upon the mechanisr that you have described
in Article VIII(H). There were also the findings
of fact that the Adrministration's authority
consists of in Article VIII(H), that is its
authority is limrited to watters of fact by the
eXpress terrs of Article VIII(H). There was also
erbodied in the resolution the recormendation which
is the only coercive force coming out of Provision
VIII(H). There is nothing other than that
recaomrrendation that can be accomrplished through
that procedure. The express reliance, in other
words, all of the findings and the divided vote, as
well as the subsequent recorrendation, have all
been accomplished, at least in relation to what was
done up to the date of this resolution. In that

regard, is Colorado now in a position to arbitrate
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questions relating to the rollover of water in
Trinidad Reservoir?

M5. WEISS: Mr. 3imms, as I read the
resolution of 1980 it resolved or recommended that
the Kansas and Colorado State Engineer confer to
make further inguiries, and I then have before we
Doctor Danielscon's July 29th letter, July 29, 1931
letter to Mr. Gibson, and I would like to guote
several passages that I believe are relevant. "Dear
Mr. Gibson, this letter is to confirm the
discussion that you and I had in Topeka on July lst,
1981 with respect to the operation of Trinidad
Reservolr during 1979 and 1930. The Teeting was
held as a result of a resolution passed by the
Arkansas River Corpact Adrwrinistration on Septemrber
25, 1980, which so recormended. During the
discussion you stated to me that if Colorado could
deronstrate that the rodel reservoir and ditch
right had historically diverted mwore than
thirty-eight thousand acre feet in any two year
period, that the concern by Xansas over the 1979
and 1980 operations would be satisfactorily
addressed and that the issue would be dropped. I
agreed to review the historic record as you

requested and to provide you with such," and then
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I'r skipping on to the next paragraph. "As you can
see fror Attachmrent A there were 3ix years when the
total two year diversion by the model right
exceeded thirty-eight thousand acre feet., The
range was frorwr thirty-nine thousand acre feet to
forty-three thousand four hundred acre feet.
Further exarination indicates that total two year
diversions exceeded thirty thousand acre feet in
each of ten years, and exceeded twenty thousand
acre feet in each of twenty years. Based upon the
historic record it is clear that the conbined
diversion or storage of thirty-eight thousand two
hundred ninety acre feet in 1979 and 1989 was not
enorrous or gquestionable in any way, but occurred
in fact, in six previous two year periods. I would
point out also that the record indicates six years
when one year diversions exceeded twenty thousand
acre feet and in fact, ranged from twenty thousand
two hundred acre feet to thirty thousand one
hundred acre feet per year. This event could not
occur now, of course, since the wodel decree has
been lirited to a maxirmrumwr of twenty thousand acre
feet per year unless John Martin reservoir should
spill, Based upon this inforwration and our

discussion it seems that the issue of injury to
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Wwater users in ¥Xansas below John Martin Dam--to
water users in Colorado below John Martin Dar--and
in Xansas, as a result of the Trinidad project
operation in 1979 and 19890 can be laid to rest."
The demronstrated facts here, comrbined with the
provisions of the transfer decree for the model
water right clearly provide adequate protection to
downstreamr users. I know of no further
investigations or no further facts presented by
Kansas between the timre of Doctor Danielson's
letter and the time that this January, 1982
resolution was voted down. Based on that, I think
that the State of Colorado has serious questions as
to whether Kansas contributed to any type of
reaningful fact finding investigation. Certainly,
Colorado, as per the September 25, 1980 resolution,
cooperated with Kansas and sought to lay the facts
on the table so there could be investigation of
facts, but I'wm not aware that Kansas presented any
additional informration to deronstrate that mwaterial
depletions had occurred. Based on that I have
serious gquestions as to whether this issue is ripe
for arbitration. However, as I said, I have not
reviewed the full record and all the Tinutes and

corrunications during that period of several years,
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so I think that further review may be in order.

MR, SIMMS: There was additional
discussion of the subject on August 6, 198l. That
discussion was concluded by tabling the mwatter
until January 4, 19382, when it was again discussed
and when this resclution was brought up by Mr.
Gibson. In reference to the letter frow Doctor
Danielson, Mr. Gibson realized on Decerber 14, 1932
that what he had asked for fror Doctor Danielson
would not be an adequate or fair or reasonable way
of assessing the problem, and as a consequence, he
retracted or retreated fromw the position that he
had stated to Poctor Danielson, and that appeatrs in
the rinutes of Decerber 14, 19282, Doctor
Danielson's fiqures, in short, are not telling at
all, because they include direct flows, as well as
water stored, and there is no way to reach any kind
of conclusion, especially those conclusions that
Doctor Danielson sought to posit fror what was
contained in the letter that you read into the
record. By contrast, as a matter of fact, the
arount of water diverted for storage in wodel
reservoir in any one year never exceeded ten
thousand nine hundred acre feet, and in addition,

the waxiruw recorded contents of model reservoir
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during that time period never exceeded sixteen
thousand three hundred forty-eight acre feet.
That's the period between 1925 and 1957. So I
think what we're trying to suggest is that insofar
as the docurents, thewrselves, reveal that these
ratters were indeed investigated under VIII(H),
that they resulted in a divided vote, the very
wmechanisr that you, I believe are now suggesting be
followed in relation to this rollover probler.
That wechaniswyr was followed, it ended, as vyou point
out, with a recorvrendation pursuant to VIII(H),
that the State Engineers fromr Colorado and Kansas
rake further inquiries into the watter. Well, they
discussed it through 19232 and didn't get very far,
which I think tells you something about the
efficacy or the effectiveness of the provision for
recorrendation under Article VIII(H); that is, it
can often lead nowhere and do nothing more than
consure tirme. In any event, it is Kansas' position
that with respect to the rollover, insofar as
findings were, in fact wade, the procedure that you
rentioned has been complied with and that
arbitration, from your perspective, ought be ripe.
MS. WEISS: May I inquire into a few

ratters? You quoted soxe nurbers to we that you
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say suoported Kansas' Chief Engineer's decision to
recant on his earlier position. Where did those
nurbers cormre fromw?

MR, SIMMS: The numbers 1 used a
rorent ago core frow Mr. Spronk's report that you
have entitled, preliminary assessrent of--
(interrupted)

M5, WBISS: Those nurbers then are

fromr a 1984 report, is that correct?

MR. SIMMS3: That's correct.

MS5. WEISS: WNere those nurbers--1

assure then those numrbers could not have been
presented to the Corrission between the tire of
Doctor Danielson's letter and the time that Mr.
Gibson decided to retreat frow his earlier position,
is that correct?

MR. SIMMS: The nurbers were taken
directly out of the Bureau studies from 1925 to
1957, and were available at the tire.

MS. WEISS: At the timre between
Doctor Danielson's letter and Kansas' decision to
retreat from or recant its earlier position, and
its proposal of the January, 1982 resolution, d4did
Kansas come forward with facts such as those, for

the Adwrinistration to put before it in a fact
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finding process?

MR. S5IMMS: There was a continuing
exchange, Kansas, at onhe point requested wore
facts fromr the State of Colorado. Those facts were
not delivered. What you ended up with, as I
indicated earlier, 1s the reconwrendation, after
having gone through the VIII(H) procedure, a
recorrendation that works rather like NEPA does, it
has procedural rarifications and no substantive
ones, It led to nowhere in this case.

MS. WEISS: Mr. Sirms, we have not
previously considered these resolutions, and
rejected resolutions over a period of the past five
years and whether they would pave the way for
arbitration at this point, and we will take that
suggestion into consideration and determine whether
we think the issue is ripe for arbitration, but I
think it's Colorado's position that evidentiary
investigations--excuse re, that investigations made
pursuant to Article VIII(H) need to be good faith,
in-depth investigations, not simply a series of
cross allegations; that there needs to be a real,
in fact investigation, before it's appropriate to
say "no, Kansas and Colorado cannot agree," and the

issue is then appropriate to consider arbitration.

W'lWOOC{ & CSKG)LE

4 a-:tiffzd Shorthand cﬁ?&:pa'ttzu
lﬁvui.j@nmséﬁﬁo
(216) 285-6634




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ol

Without reviewing the record wore fully, I wouldn't
want to cormrit or comment as to whether that king
of good faith factual investigation occurred, bdbut I
think we would have to look at it mwore closely.

CHAIRMAN COOLEY: I have a gquestion
for Mr. Simrrs. Assuring a water dispute on the
Arkansas River were outside of the purview of the
Conrpact rvonpletely, what methods or procedures are
open for resolution of such a dispute hetween
Colorado and Xansas other than arbitration, and
failing arbitration, the original jurisdiction of
the Supremre Court, if any?

MR. SIMMS: None, as far as 1 can
tell.

CHAIRMAN COOLEY: Do you have any
corment on Ty question?

MS5. WEISS: I don't think there are
formal wechanisws. I think that the states of
Kansas and Colorado certainly can negotiate, and
Colorado has expressed its willingness to negotiate
concerning all matters, including those not within
the purview of the Administration. We certainly
are open and ready, willing and able to do that.

MR. MCDONALD;: Frank, I would like to

erphasize that I think in the exchange of
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correspondence between the Attorney Generals of the
two states, the Colorado Attorney Generals,
previously Mr. McFarland, now Mr. Wogodard, have
salid over and over again that Colorado was prepared,
as sovereidn state to sovereign state for those
Tatters that are beyond the purview of the
Adwrinistration, to negotiate and discuss. We have
awaited the assertion of facts by Kansas that would
rake such discussions fruitful. We asked when
Brent's February, '84 report was wmade available to
us if Kansas was then ready to have those

discussions and the answer was no, we wish to do

rore engineering," and we have always had the
understanding that pending completion of that
engineering by Xansas--when it was confortable with,
when it wanted to proceed and where it wanted to
proceed-~that the Attorney General of Colorado was
available, but awaiting Kansas' signal that it
wished to discuss. And it seers to me that what
we're about today is finding those things that
right be within the vwurview of the Adwinistration
to discuss through the process of the investigative
procedure of Article VIII(H), and for those things

that are not found to be so within the scope of

Article VIII(H) I want the record to be very clear
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that Colorado, through its Attorney General, as a
sovereign state, is guite prepared in a different
forumr, to sit down directly with XKansas and talk
about any concerns ¥ansas ¥ay have.

CHAIRMAN COOLEY: Well, it apoears to
Te that two different doors have been left ajar, to
say the least, by your remarks; and the probler, as
I perceive it, over a period of several years is
that the process has many actors, some of whomr are
not here, and is subject to delays that can only
exacerbate the problers further; that it would be
desirable that at somretimre in this proceeding both
of the doors which are ajar be explored, but
particularly that concern be given by both states
to questions not only of procedure and negotiation,
but especially to gquestions of time for these
explorations. I think it would be appropriate if I
would afford both states a short period of time to
corment on Ky rexarks, and then we try to go back
rore into the forral agenda. Mr, Sirmrmws.

MR. SIMMS: Well, I would corment
generally, Mr., Chairman, by indicating that I think
your rerarks are wost appropriate. Colorado finds
itself in the envious position of being the

upstrear state, and time works to its benefit,
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obviously, as it has for exarple, during the
developwrent of ground water depletion, that has
ended up with perhaps fifty to sixty thousand acre
foot of depletion of usable waters at the state
line, water that we feel ought be in Xansas and
rade available to users there. We have just been
discussing in relation to one particular issue, the
rcllover issue in Trinidad Reservolr, this newly
suggested VIII(D) or VIII(H) procedure on the part
of Colorado; Kansas has tried to indicate that we
have effectively gone through that procedure, at
least as to the issues expressly addressed in the
findings wmade by the Compact Adrinistration, and
further, that recorrendations have been made and
that they have led essentially to where we are
today, still discussing the problermr. Article
VIII(H) says that violations of the Compact shall
be promwptly investigated by the Comrpact
Adwinistration. Do I understand Colorado's
position in relation to this particular issue, they
are not certain whether there has been any
investigation so far, notwithstanding the findings
and notwithstanding the divided vote and the
recormrendation, and further, that we now need to

investigate for perhaps another five years? Kansas
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does not want to keep On investigating while we are
being forced to accept the proposition that less is
rore in terms of water.

MR. MCDONALD: Richard, I guess I
would respond to Richard, not you, Frank:; you have
given or you have expressed an argurent with
respect to how to view the sequence of events
between 1980 and January of 1982 with respect to
the allegation that the rollover storage in
Trinidad is a violation of Article IV{D). That is
an argurment of first irpression to wme, I simply
have not thought of it. I'r not prepared to say
yes, nor amr I prepared to say no today. I can
commrit to you we will give you a specific answer to
your point of view within the next few weeks. I
think you will have to agree you have gotten a
specific answer on everything else today. If I
anticipated, I prepared an answer. I d4id not
anticipate that argurent, and I'm not prepared to
answer it today, but I certainly will get you an
answer within the next few weeks. Our Attorney
General has yet to respond to your Attorney General,
and that 1i1s being prepared, and we can respond in
that context.

MR. SIMMS: Let me ask this guestion.
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We aren't at that point on the agenda yet where
Kansas and Colorado are going to propose sorre
action to resolve some of these issues, but what of
the provision in Article VIII(H)--and I wust
preface my question and rmy remarks by saying that
we don't tnhink that Article VITI(H) and VIII(D) are
parallel articles. One is expressly restricted and
very narrow, and the other flies off in an entirely
different direction, so the Corpact is not
conterplated that you do sowrething under VITI(H)
first and then plug yourself into VIII(D). They
are conceptually different provisions, but with
that preface, and assuring that Kansas were
arenable to treating sore of these issues that we
have discussed today under Article VIII(H}, what
does the termw prowptly investigate mean to Colorado
in terrs of time frare?

MR. MCDONALD: Richard, I think tire
fravre will be a function of the specific issue that
Kansas is prepared to allege in the context of the
Corpact violation, and bring to an Article VIII(H)
investigation. Could I suggest that we finish our
soliloguy issue at a tivwe so we can find out which
ones we mway or may not be willing to put into the

VIII(HH) process, then I will respond to vyour
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question with respect to each of those issues.

CHAIRMAN COOLEY: I would corment
that I think it's clear fror the findings of 1980
that these wmatters have been pursued by both states
in the past, and I would presure they would be so
in the future. Do you agree that it's appropriate
now to proceed on the agenda?

MR. SIMMS: Yes, Mr. Chairman.
Assuring that this issue we've been discussing, the
rollover in Trinidad Reservoir were somrehow an
issue that might get replugged into VIII(H), what
kind of facts, in Colorado's opinion, would have to
be discovered beyond the arounts of water that have
been rolled over in previogus years?

MS. WEISS: I think that the facts
that would have to be demonstrated are facts that
would show a violation of IV(B) of the Compact--
excuse re, of IV(D) of the Comrpact, that is that
the waters of the Arkansas River have been
Taterially depleted in usable quantity or
availability for use to the water users in Kansas.

MR. SIMMS: Let me put the question
this way. If that issue were before a Court that
could consider all of the applicable federal law,

would anything have to be known beyond the awvount
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of water that was rolled over in recent years? Let
re further suggest that we know of no such facts
that would be needed to be ascertained.

MS. WEISS: I think that nurerous
other facts would have to be known. I, in some
ways, regret that our State Engineer is not able to
be here today. He's at another Corpact rmeeting, in
fact, because he certainly is better able than I to
discuss the numerous facts that would have to be
known, both as to the historic pre-Corpact regimen
oen the stream, and alsoc as to the effect that
Trinidad has had since the Compact was enacted. 1
think there are a ryriad of facts that would need
to be investigated.

MR. SIMMS: Could we have any
indication, even categorically, of what those Kkinds
of facts mwight be?

M5. WEISS: Let wme correct mwy
staterent, by the way. I said pre~ and post-Cowxpact.
Mr. McDonald has called to my attention, it's
actually pre~ and post-project, the comrpletion of
John Martin. Excuse re, did you ask another
question? I ar afraid I rissed it.

MR. SIMMS: If these facts could not

be specifically identified, I wonder if we wight
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know what kinds of facts Colorado believes are in
need of some investigation as a categorical matter~-
I rean, what categories of facts are there that
would apply to the legal resolution of this issue?
Again, we see none except the amount of water
unlawfully irpounded behind the darm.

MS. WEILSS: Let we defer to Mr.
McDonald.

MR. MCDONALD: Richard, it seemwrs to
Te there's a numrber of kinds of facts that need to
be exarined before one can determine whether waters
of the Arkansas have been materially depleted in
usable guantity or avaiiability. That standard is
quite clearly pegged to the observation in Article
IV(D) that the Comrpact is not intended to prevent
or irpede future beneficial developmrent, and so one
has got to ascertain prior to the implermentation of
any such future beneficial developrent what the
conditions under the Conmpact were. That would
require a vast arount of data I think, about, in
the case of Trinidad, the conditions on the
Purgatoire River prior to Trinidad going into place,
what historic diversion and storage practices had
been, what the consequences in terrms 6f inflow to

John Martin were, and all the related information,
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so that you can Teasure new practices against the
question of whether the river is any different than
it used to be. Merely saying that we had a couple
of storage events in Trinidad, which are not 1in
dispute--there is an agreed upon description of
what was stored in Trinidad-~-in no way addressed
the question of whether that materially depleted
the waters of the Arkansas River. That was merely
a bald assertion that two storage events took place,
There's many more facts that establish the
reasuremrent, the yard stick by which material
depletion will have to be discovered.

MR. POPE: Bill, weren't the studies
that were conducted by the Bureau pre-project that
outlined the way the project would be proposed and
be operated, and the operation principles that were
developed regarding the operation of the project
intended to do that very thing, to deterrine what
the effect would be, and to insure that the future
operation would not result in waterial depletion or
other adverse effects? And all of those very
things were done to do exactly what you ijust said,
and that's why I again wanted to follow that up,
that we feel there's a clear concern there that

needs no further argumrent other than the issue, the
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legal issue of rollover,

MR. MCDONALD: For the sake of
argurent, let me agree with you, David, but I think
the point is that that deronstrated one way in
which Trinidad could be operated and not materially
deplete the waters of the Arkansas River. It was
not dispositive of whether there are other ways
that Trinitdad could be operated and also be in
corpliance with the Cowpact.

MR, SIMMS: It would seemr to me that
the project operation studies were designed with
the concept to provide precisely the inforration
that you are suggesting need be obtained now.

Given this discussion, is there any idea of the
tire frame that wight be needed with regard to this
particular issue?

MR. MCDONALD: Let me be sure 1 get
the question, Richard. You are asking over what
period of time will Colorado respond to your
question to us, is rollover, as an alleged
violation of the Corpact, ripe for arbitration?

I'm sorry, I wasn't listening.

MR, SIMMS: Fror the discussion we've
just had, do you have any idea~-can you get any

handle on what kind of time frame Colorado would
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need to quote, "promrptly investigate," end quote
your VIII(H)?

MR. MCDONALD: Richard, I can't say
one year versus one year, two and a half weeks, but
1 think we can candidly say, and it's no surprise
to you or anybody else, that something this
corplicated is not a watter when promptly pursued
that will e done in weeks. It will be a matter of
ronths to perforr that kind of investigation. I
don't think there's any doubt about it, for this
Adwinistration to perform that kind of
investigation. By the tire we go back and forth
with our respective engineers' data and necessary
discussions, it's bound to take a matter of wonths.

CHAIRMAN COOLEY: I think that the
records, in fact, of investigations done under the
Corpact demronstrated good faith progress in the
past when that c¢hore has been undertaken. I
suspect we've ridden this horse about far enough.
Unless you have sore other matters on the subject I

wonder if we could pass on to the next point.

MR, SIMMS: No. I would only comrment,
I think it's unfortunate that Doctor Danielson
couldn't be here, but perhaps it's no small

coincidence that he is attending a meeting of the

_J
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Rio Grande Corpact, where the City of El1 Paso is
trying desperately to suck out from under the
ground waters that would ultimately have the effect
of depleting surface flows of that river to the
tune of about three hundred thousand acre feet a
year, the éroblen not unlike the one Colorado has
tried to address with regard to the alluvial wells
between Pueblo and John Martin.

CHAIRMAN COOLEY: We're competing
against a very good show, and we've lost a nurber
of people thereby. The next item?

MR. SIMMS: Mr. Chairman?

CHAIRMAN COOLEY: Yes.

MR. SIMMS: Trying to speed things up
sorewhat, let me ask if the general tenor of
Colorado's response with regard to the gquestion of
tire frare under Article VIII(H) is the samre with
respect to the accounting of winter direct flows in
Trinidad, as well as other aspects of the project
accounting, including the excess diversions, or
diversions in excess of diversion requiremrents that
Mr. Spronk spoke about this morning?

CHAIRMAN COOLEY: Mr. McDonald?

MR. MCDONALD: Richard, before I

respond, let me clarify something. You've
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obviously taken the position that the Article

VIII(H) procedure has occurred, and there has been
a divided vote insofar as rollover is an alleged
violation of the Compact. I take it you are not
saying that with respect to your other two points
on Trinidad there has ever been an Article VIII(H)
investigation?

MR. SIMMS: No, we are not.

MR. MCDONALD: S0 to answer your
question, vyes, the general tenor of my response
would be the sare. I view those as all factually
comrplicated issues that are not disposed of in a
rTatter of weeks; it will be a wratter of months, and
eéXactly how long is, in the first instance, I think
a function of Xansas coring forward with its
engineering, number one; and nurber two, the
availability of funding to the State of Colorado by
our General Asserbly, which as you kXnow, we have
now requested, it has been approved by our joint
budget committee, has yet to go through the House
and the Senate.

MR. SIMMS: I1f the response then is
the sare, or the general tenor of your response in
Our discussion over rollover is the same, are you

talking months individually for these issues, or
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collectively? Do the ronths turn into years when
we end up with five or six issues, or as you
perceive the termr, “prorptly investigate" under
YII1{H) could we enter, assuring there were no
other legal constraints preventing us frormr entering
the wrechanisr of investigation under VIII{(H), and
get done with it in a period of months?

MR. MCDONALD: You know, I just don't
think there's a way I can cormrit to it being done
in any particular time. That will depend on the
corplexity of the issues, and as I've said, who
puts forward what when, I think. I think I can
corrit, assumring the support of our General
Asserbly for funding, that we will proceed in good
faith as absolutely as quickly as we can, I think
as was deronstrated in 1980 when we made all the
necessary special trips and whatever else was
required to confer with the then State Engineer of
Kansas and his staff and his attorneys, to come up
with those findings of facts that I think were
produced in the course of about four months, with
no delay whatsoever. I simply can't comrmit to it
being, you know, for sure less than two years, for
exarple, because that would rerain to be seen. We

will proceed in good faith.
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MR. SIMMS: Just one other question
and I think we can get into the proposed action
part of the agenda, which is really the rest of
this discussion. Excuse mwe Jjust a mwminute. Bill, if
a particular issue were in all respects arenable to
investigation pursuant to Article VIII(H), that is,
there were no legal problemrs with it and it was
within the purview of the Adwinistration, as
cpposed to sorething a Court ought to be addressing,
would that automratically lead Zolorado to
arbitration, or would Colorado take the view then
that arbitration is triggered not as a result of
that investigation, but rather by an exercise of
discretion on the part of each state in a vote to
deterrine whether or not to arbitrate the watters
that were previously investigated under VIII(H).

MR. MCDONALD: The latter clearly.

We think it would take the investigation with a
split vote on proposed findings and recomwrendations,
that being a divided vote. You shift over to
Article VIII{D), and at that point the states vote
again, and have to vote unanirously to go into
arbitration--discreticonary.

MR. SIMMS: One other question, is it

Colorado's opinion that any kind of violation, no
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ratter whnat it 1is, of the Comrpact, no matter what
the allegation wright be, can be investigated
pursuant to VIII(H)?

MR. MCDONALD: Mr. Chairman, I take
five wminute breaks on occasions like these, if
that's okay. I seriously do need a five winute
break to think, and to do other things.

CHAIRMAN COOLEY: The question
apparently was a hot one., .We'll take a five minute
break.

(At this tire a short recess was taken, after which
the following proceedings were had.)

CHATIRMAN COQLEY: The wreeting will be
in order, Bill, it seemed like a simple enough
question to re. Would you like to answer it now?

MR. MCDOMNALD: Sure. Simple
questions should have simple answers. 1t seemrs to
e it's a hypothetical question on
cross—-examination, and I don't respoud to
hypothetical questions, and I cannot hypothesize,
Richard, all of the conceivable violations of the
Corpact, and would be reluctant obviously, to bind
ryself, but I would think, as a general vproposition,
you know, not knowing what the hypothetical

circurstances wight be, Article VIII(H) would
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trigger the investigation for an alleged violation
of the Comrpact under any circurstances, and if
findings cavre to a divided vote, then discretionary
arbitration could be considered under Article
VIII(D}), but again, hypothetical question,
hypothetical answer.

MR. SIMMS: Let me ask it
specifically.

MR. MCDONALD: That's better,

MR. SIMMS: If the question of
whether or not Congress and the Bureau had in wind
the rollover of water from a sediment pool into the
joint use pool were brought before the
Administration, as you wight propose under Article
VIII(#), could the Adrinistration treat that legal
issue?

MR. MCDONALD: I think we've answered
it, Richard. Wendy answered it--let me say it
again, that the operation of Trinidad Reservoir
need be in compliance with Article VIII(D), but
your allegations--that it is, that operations are
not as conterplated by the Bureau's reports, all
that legislative history, the authorizing act, the
operating principles~--are to us issues of federal

law, they are not allegations that the Cowpact has
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been violated, and as issues of federal law, don't
fall within VIII(H).

MR. SIMMS: Well, I understand your
position then clearly to be that as it was pefore
expressed in letters fror your Attorney General,
that issues, legal issues--then it was legal issues
and wrixed questions of law and fact, did not fall
within the erwrbrace or authority of the Corpact
Adrinistration. Now, at least clearly legal issues
do not fall within the authority of the
Adrinistration?

MR. MCDONALD: Yeah, two things. 1
don't think that's what I Jjust said. I think I
salid it was an issue. I think your allegations, in
part, are allegations that there has been a
violation of federal law. I choose not to argue
with those one way or the other today, but to the
extent that is the allegation, it is not for this
Adwrinistration under Article VIII{H) or any other
provision of the Corpact to go through any kind of
procedure to make a conclusion as to whether there
has been a violation of federal law or not.
Secondly, I don't think that's what our Attorney
General's letter said. I think the Attorney

General was responding to the guestion of what
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ratters are suitable for arbitration, and I think
the observation was only those watters within the
purview of the Administration. And secondly, at
the timre the position was taken, with respect to
the wixed facts and law and pure law, that Coloradc
thought sore things were appropriate for
arbitration as a matter of resolution, and others
were not, even though all could be under the
Corpact.

MR. SIMMS: If the gquestion of the
rollover, as an exarple, and to continue with that
specifically, could be addressed as an issue of law
by a Court having appropriate jurisdiction, would
any investigation that you vroposed then under
VIII(H) interfere with the ability of the Court to
entertain those questions?

M5. WEISS: We're not prepared to
answer that guestion at this tire.

MR. SIMMS: Would it be fair to
conclude that if an investigation pursuant to
VIII(H) were undertaken on matters that didn't
relate to the inforwation needed to resolve a
question in a Court of law that that investigation
would not interfere with the prosecution of such a

case?
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MS. WEISS: We're not prepared to
respond. We would have to consider the facts at

the time.

CHAIRMAN COOLEY: Is it possible that
we can turn fromw Trinidad to the Pueblo gquestions,
or have they been treated generically?

MR. SIMMS: I think, ™Mr. Chairman,
they have been treated generically. That's
sufficient.

CHAIRMAN COOLEY: Is that also true
as far as alluvial well depletions are concerned?

MR. SIMMS: I believe so, Mr.

Chairmran.

CHAIRMAN COOLEY: If that is the case,

Mr. Mcbhbonald, are we--I1'1l1l hold on for a minute.
MR. POPE: Mr. Chairran, I think

probably what that leads us to is proposed actions.

CHAIRMAN COOLEY: That's about where
I'm at, bavid, and I want to see if Bill is at that
point.

MR. MCDONALD: One momwent, please.
Frank, we're prepared to deal with the guestion of
proposed action, and would like to make a specific

proposal in that regard.

CHAIRMAN COOLEY: I think both states--
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(interrupted)

MR. MCDONALD: David way well, tOO.
CHAIRMAN COOLEY: (continuingl)--are
at the same point. I overheard at breakfast that
he has five proposed actions, and you only have one.
I've been inclined to tilt a little to Colorado
with respect to who to recognize at this point.

Mr., McDonald?

MR. PQOPE: Mr. Chairmran, let we just
indicate that while I appreciate the fact, and
understand that Bill has a resolution, and we're
willing to consider that in due time, we think the
primary purpose of this was originally to consider
the Xansas concerns regarding violations of the
Comrpact, and we would like to proceed with sore
things we have at this tire.

CHAIRMAN COOLEY: Your logic is
overwhelwing. Mr. Pope?

MR. POPE: First of those, and I°'11
pass copieg of this on down for everyone here. I

think there's plenty. There's a signature page,

also. This resolution is entitled at the top,
"Resolution of the Arkansas River Comwrpact
Administration.” Let me indicate that this is the

first of several proposed actions. This particular
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one, 1 think, Mr. Chairran, might be of particular
interest to you. We think it follows quite closely
in line with the corrents of your letter dated
January 14, 1985, really, that specifically relates
to the Trinidad--excuse we, the Pueblo project.

ZHAIRMAN COOLEY: Exhibit F, in two
pages?

MR, POPE: That's correct. Let me
basically go ahead and read this briefly. "WWhereas,
the Southeastern Colorado Water Conservancy
District, et al., has filed Application No. B4CWl7?
in the Colorado District Court for Water Division
No. 2 for the change, exchange and substitution of
water rights; and whereas, said Application seeks
an adjudication of a proposed winter storage
prograr for Pueblo Reservoir: and whereas; said
proposed winter storage program will affect flows
into John Martin Reservoir; and whereas, said
proposed winter storage program requires
consideration and approval by the Arkansas River
Corpact Adrinistration; and whereas, by Resolution
of July 24, 1951 the Arkansas River Comrpact
Adrinistration approved the Fryingpan-Arkansas
Project {Act of August 16, 1962, PL 87-590, 76

Stat. 389) subject to the approval by the
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Adwrinistration of any plan for reregulation of

Arkansas River waters as defined in Article ITII{(B)
of the Arkansas River Corpact; now, therefore, be
it resolved that the Administration shall review
and approve any plan for reregulation of the waters
of the Arkansas River prior +o the subrittal and
adjudication of such vlan by the Water Court in
Colorado. dated this 28th day of March, 1985.,"

Mr. Chairwran, I would move the adoption of said
resolution and append to that for this exhibit your
letter dated January 14, 1985, dealing with
essentially the sare subject, in terrs of that
proposed decree.

VICE CHAIRMAN BENTRUP: I will second
the mrotion.

CHAIRMAN COOQLEY: Motion has bheen
regularly made and seconded, and is subject to
discussion at this tire. Mr. McDonald?

MR. MCDONALD: In the interest of
tire, and because I think the issue has been
thoroughly explored today of Colorado's view on the
interpretation and application of the resolution of
July 24, 1951, it has been stated several times
during the course ©of the day, the resclution now

presented obviously reflects Kansas' reading of the
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efficacy of that 1951 resolution. We respectfully
disagree for the reasons that have been previously
stated.

CHAIRMAN COOLEY: We'll take a vote
rather shortly. Mr. Pope, before the vote is taken,
does Kansas have any conments which it wishes to
put on the record in connection with this proposed
resolution?

MR. POPE: Mr. Chairman, I think I
would just briefly say that I think, as Mr.
McDonald has just referred to, the issues related
to this particular resolution have been thoroughly
discussed and I don't think we need to delay that a
lot further. I would ask Mr. Simms if he has any
further comwent.

MR. SIMMS: The only corment that I
would add, ™Mr. Chairman, derives fromr your letter
of January 14, 1985, and I think it expresses
Kansas' frustration over sorme of these issues. You
state that after referring to the proceedings to
which the resolution alludes, that "to the best of
ry knowledge the Corpact Adrmrinistration is not a
party to the proceedings in the Colorado Water
Court in Pueblo."” The application made to the

Water Court clearly shows that the application and
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its fruition will affect the flow from the John
Martin Reservoir, and the proposed decree affects
storage of water in John Martin Reservoir. That
paragraph, in our opinion, Mr. Chairran, succinctly
states the frustration of Kansas in its ability to
get directly to sore of these issues as opposed to
having to await lengthy five year investigations
first, and then perhaps multiple investigations
following that.

CHATRMAN COOLEY: Mr. Pope, will you
wake sure that a copy of my notorious letter is
furnished to the reporter?

MR. POPE: I would be happy to, Mr.
Chairmran.

CHAIRMAN COOLEY: Is Kansas ready to
vote for the resclution?

MR. POPE: Yes, we are. We vote avye.

CHAIRMAN COOLEY: Is Colorado ready
to vote for the resolution?

MR. MCDONALD: Colorado votes no.

CHAIRMAN COOLEY: The resolution
fails. Mr. Pope, your next proposed action. That
will also be part of Exhibit F, the letter that
will be furnished to you.

MR. POPE: Thank you, Mr. Chairman,
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This next resolution is quite brief. Also entitled
"Resolution of the Arkansas River Comrpact

Adwrinistration, copies are on the way down the

table. I'll go ahead and read it while they are
being passed out since it is quite brief. “It is
hereby resolved that the question of the legality

of quote, "rolling over," end of guote, to the
joint use pool water stored in the conservation
pool in Trinidad Reservoir 1is, as a wmatter of
principle, conducive to arbitration pursuant to
Article VIITI{D) of the Arkansas River Compact."

CHAIRMAN COOQOLEY: Exhibit G. Is
there a second?

MR, QOLOMON: I1'1}l second it.

CHAIRMAN COOLEY: One guestion before
it's up for discussion. Do you want the operative

verb in the next to the last line to be “"conducive

to arbitration," or do you want it to be "subject
and appropriate to arbitration"?

MR. MCDONALD: Richard, I'mw glad to
have you here, because Frank used to pick on only
Te. I can tell that you will deflect the majority
of that from here on out.

MR. SIMMS3: Mr. Chairran, ¥ taught

English for a long time, but I think I would prefer
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your language.

MR. POPE: Mr. Chairran, I would be
happy to accept that suggested change and amend ry
rotion to so include, if you will repeat the exact

language for mwe.

CHAIRMAN COOLEY: "Subject and
appropriate to arbitration"--I had two words--
"subject and appropriate to arbitration.”

MR. POPE: Yes, so after the comra it
would now read, "subject and appropriate to."

CHAIRMAN COOLEY: "Subject and
appropriate to."

MR. POPE: Okay.

CHAIRMAN COOLEY: In the interest of
mroving along, I think Mr. McbDonald, that the
position of Colorado is perhaps clear as to this
resolution. Are you ready to enunciate--
(interrupted)

MR. MCDONALD: No, sir; just a second.
Richard or David, a question, please. It's unclear
to me in this resolution now before us if the issue
of rolling over is in the context of an alleged
violation of the Corpact or in the context of an
alleged violation of the operating principles,

MR. SIMMS: It is in the context of
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an alleged probler with the legality, and purely
the legality of rolling over of water, whether it
be under federal comron law, or soire other source
of law.

MR, MCDONALD: I don't think the
resolution as you have it worded is clear. If you
would like to spell out in that resolution the
nature of the response you just gave &e, I think it
would clarify what it is we're being asked to vote
upon.

MR. SIMM3: Perhaps we could do it
this way, just a worent. Mr. McDonald, let we try
this. "It is hereby resolved that the question of
whether the rolling over to the joint use pool of
water stored in the conservation in Trinidad
Reservoir constitutes a violation of Congressional
intent, is, as a ratter of principle, subiject and
appropriate to arbitration pursuant to Article
VIII(D) of the Arkansas River Compact."”

MR. MCDONALD: Could you please read
back through that wore slowly, Richard?

MR. SIMMS: "It is hereby resolved
that the guestion of whether"--excuse mwe just a
second. I'm going to have to think about it a

rorent longer. The sense of what we're trying to
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say, which I think everybody does understand, 1s
precisely what we've been talking about all worning
and most of the afternoon.

MR. MCDONALD: Eight hours later, I
want to be sure I know what that is.

CHAIRMAN COOLEY: I'll take judicial
notice of what it is we've been talking about.

MR. POPE: Mr. Chairran, I think
raybe we ought to take another recess, and we could
mrake it just as quick as we can, and rewrite this.
Maybe five, ten minutes.

CHAIRMAN COOLEY: _Let's stand at ease

for three and a2 half winutes.

(At this tire a short recess was taken, after which
the following proceedings were had.)

CHAIRMAN COOLEY: We were considering
a wmotion which was being rewritten, but without
objection, something very important has core to our
attention and we don't want to overlook it, and
that is our concern for Leo Idler, who is in the
hospital in Denver, with aprarently a very serious
health matter concerning his spine, and Mr.
McDonald, if you would be kind enough to
cormunicate to Leo Idler our concern and our

prayers for hir, not only on behalf of the
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Adwministration, but on behalf of those seventy
persons who were in attendance, why, we would
appreciate it.

MR. MCDONALD: I would, of course, be
glad to; and I know, having seen Leo two nights ago,
that he will be very appreciative of our
rererbering hiwm. He's a little down and out at the
rorent and can stand to be bucked up.

CHAIRMAN COOLEY: Fine. Mr. Sinrrs,
vyou have drafted a legible copy, I hope, of the
resolution, expressing the intent of the previous
one. Will you please give us the current version,
sir?

MR. SIMMS3: Could I read it first,
and it's the only copy we have, Mr. Chairmwan.

CHAIRMAN COOLEY: Please do.

MR. SIMMS: "It is hereby resolved
that the following issue is, as a matter of
principle, subject and appropriate to arbitration
pursuant to Article VIII(D) of the Arkansas River
Corpact: Whether the guote, "rolling over," end
quote of water stored in the irrigation pool under
the transferred wodel reservoir right to the joint
use pool of Trinidad Reservoir is contrary to the

intent of Congress, as reflected in the operating
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principles and other congressional documents, in
authorizing and funding the Trinidad Project as
approved by the Arkansas River Comwpact
Adwrinistration." It way or mway not be legible.
Bear in wind that I'nm left~handed.

CHAIRMAN COOLEY: A truly sinister
docurent. Corwrents, Mr. McDonald?

MR. MCDOWALD: Could I take a glance
at it?

CHAIRMAN COOQOLEY: VYes. Do we need
the first draft in the record? I think not. This
is the one that's seriously being proposed. Let's
designate this as G, and not clutter the record.

MR. MCDONALD: We're ready.

CHAIRMAN COOLEY: Could we have a
corrent fror the State of Colorado, but first for
the record, in the form in which it has just been
read into the record by “Mr. Simmrs, 1is there a
rotion for this resolution in this formw as Exhibit
G, and a second?

MR. POPE: Mr. Chairman, ves, I would
so move that this be the wotion on the table
substituted for the previous one I wentioned a few
rinutes ago.

CHAIRMAN COOLEY: Is there a second?
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VICE CHAIRMAN BENTRUP: 1I'll second
the rotion.

CHAIRMAN COOLEY: And for the record,
it is this identical resolution as just read by Mr.
Sirrs that is indeed Exhibit G, there is no other.
Mr. McDonald?

MR. MCDONALD: Again, in the interest
of tire, I think the proposed resolution has been
rewritten to wrake clear the issue that I think was
articulated this mrorning, and Colorado has already
responded. The record will reflect that response.
The issue as posed is one of federal law; we do not
think that is a matter within the purview of the
Adrinistration. There has not been any
investigation. Indeed, as posed, it would not even
be appropriate for an Article VIII(H) investigation
to core to a divided vote, therefore, isn't a
watter that's appropriate to consider for
arbitration.,

CHAIRMAN COQLEY: Is Kansas ready to
vote?

MR. POPE: Yes. e vote vyes.

CHATRMAN COOLEY: Kansas votes yes.
Colorado?

MR. MCDOWNALD: Colorado votes no.
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T
CHAIRMAN COOLEY: Colorado votes no.

The resolution in the form of Exhibit G is
therefore defeated, Mr. Pope?

MR. POPE: Thank you, Mr. Chairmran.
Our next resoclution--{interrupted)

CHAIRMAM COOLEY: Just a minute. Mr.
Pope, Exhibit H?

MR. PQOPE: Mr,., Chairran, I would move
the following resoluticn, which will have sore
rinor changes as compared to the typed version
that's been passed out. It would read, "it is
hereby resolved that the question of whether the
Resolution of July 24, 1951 precludes the adoption
of any plan for reregulation prior to its approval
by the Arkansas River Corpact Adrministration is, as
a ratter of principle, subject and appropriate to
arbitration pursuant to Article IV(D) of the
Arkansas River Comrpact."

CHAIRMAN COOLEY: IV(D}) or VIII(D)?

MR. POPE: VIII(D), excuse re.

CHAIRMAN COQOLEY: Do you wove this as
a resolution?

MR. POPE: I oritted one other phrase,
In line three, after the word "rerequlation,"

should be inserted "of native Arkansas River water,"
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and I so rmrove with that change.
MR. OLOMON: I'1l second 1it.
CHAIRMAN COOLEY: This mwotion,
Exhibit H, as to reregulation, has been regularly

roved and seconded.

MR. MCDOWNALD: Richard, on the
previcus resolution, at least as it was originally
introduced, our resident chairman suggested that
the phrase, "conducive to arbitration” would be
better put if it was, I think the words "subiject to
and appropriate for," at least that's what I jotted
down.

CHAIRMAN COOQLEY: That was the way it
was read into the record, Bill, "subject and
appropriate to arbitration.” “Conducive" is not in
the resolution as it was read. It's in it as it
was typed, but that change was made in the
resolution as read, "subject and appropriate to."

MR. POPE: That change, Bill, plus
the one I referred to in line three, were my intent
as 1 moved the adoption of the resolution. Did you
get the one in line three also?

CHAIRMAN COOLEY: Reregulation of
native--(interrupted)

MR. MCDONALD: Yeah. David, I think
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the issue being posed wight be wore precise if the
resolution were amrended to read, in addition to the
arendrent which you have already proposed, in the
fourth line, Corpact Adrinistration, strike the
words "is, as a mratter of principle conducive to,"
and insert, in lieu thereof--well, strike "arbitration

alsp--strike the words, "is, as a watter of

principle conducive to arbitration," and insert in

lieu thereof, "shall be arbitrated."

MR. SIMMS: Repeat that, please.

MR. MCDONALD: Yeah., Fourth line,
after Conrpact Adwrinistration, strike the rest of
the line. In the next line strike, "to arbitration,”
insert in lieu thereof "shall be arbitrated.”

MR. SIMMS: Let me have just a woment,
please.

CHAIRMAN COOLEY: You want to go off
the record?

MR. SIMM3: No, I don't want to go
off the record. Mr. Chairman, the suggested change
alters the sense of the resolution, and as it would
be changed it doesn't state what we wish the
resolution to state, and I would suggest that we
would like to see the original language left as it

is. It states a different proposition, is what 1'nm

rl
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saying; it doesn't state what we stated.

CHAIRMAN COOLEY: Yeah, it does
indeed, state a different proposition. Mr.
McbPonald?

MR. MCDONALD: Rather than drag the
Tratter out, I guess I would simply state that I
don't know what the resolution weans by saying, "as
a ratter of principle conducive to." That is a
very ambiguous and iwrprecise statemrent, and it 1is
for that reason, arong others, that we will vote no,
because I don't know what I'm being asked to vote
on.

CHATRMAN COOLEY: Well, of course,
the "conducive to" business has been disposed of,
Mr. McDonald.

MR. POPE: The language, as we were
suggesting, would rerove the word "conducive" and
insert "subject and appropriate to arbitration,”
8il1l.

MR. MCDONALD: Okay, I didn't catch
that, David, but I still don't know what, "as a
Tratter of principle" means. What Article VIII(D)
says is, if there's a divided vote on the matter

within the ovurview of the Adrinistration--we stated

earlier today that an entity always has within its
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purview the guestion of what its authorities are,
and we have differed wany times on that issue.
There have been several divided votes. It seews toO
Te we are now putting to a vote of this
Adrinistration, do we choose to arbitrate that
issue or do we not, and I don't know what all this
stuff about, "as a matter of principle" weans.

MR. SIMMS: That language didn't seem
to bother Colorado in the last resolution, and it
is no different in this resclution. It means just
what it says. Stripped of factual considerations
can the legal question of whether the resolution of
July 24, 1951, as that is found, if you will, in
federal common law, can that question--or is it
subject to and appropriate to arbitration under
Article VIII(D)?

MR. MCDOYWALD: I think I need not say
more. Despite the proposed changes, I find it
arbiguous, and for that and other reasons, have
indicated how we'll vote.

MR. POPE: Mr. Chairmwan, I think
we're ready for a cayl of the gquestion.

CHAIRMAN COOLEY: The question has
been called for. Is Colorado ready to vote?

MR. MCDONALD: Yes, we are. Colorado

—
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votes no.

CHAIRMAN COOLEY: Colorado votes no.
Kansas?

MR. POPE: Kansas votes ves.

CHAIRMAN COOLEY: Xansas votes vyes.
The resolution fails,

MR, MCDONALD: Frank, I would like to
respond to one previous comoment Richard rade, that
this phrase "as a matter of principle"” was on the
previous resolution, and that's true, and it was
arong the reasons prouwpting Colorado to vote no,
along with the other reasons that I articulated at
the time.

MR. POPE: Mr. Chairman, the next
resolution that we are proposing reads, "it is
hereby resolved that the guantification of the
irrigation requirewents at the farm headgates in
the Trinidad Project and the composition of the
irrigated acreages under individual ditches in the
Project are, as a matter of principle," and 1'1l1
change conducive to “subject and appropriate," and
go on with the original language, "“"to arbitration
pursuant to Article VIII{D) of the Arkansas River
Corpact,” and 1 would so rove.

CHAIRMAN COOLEY: Exhibit I has been
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roved. Is there a second?

VICE CHAIRMAN BENTRUP: I will second
it.

MR. POPE: Mr. Chairmran, while we are
in the initial phases of discussion on this, 1
think it might be clearer and more in accordance
with the operating principles to delete the
language in line two, after "irrigation
rejuiremrents” delete "at the farr headgates" fror
the proposed resolution.

CHAIRMAN COOLEY: Does your second
accept the change?

VICE CHAIRMAYW BENTRUP: Yes.

CHAIRMAN COQLEY: "At the farrm
headgates" is deleted. May I inguire, Mr. Pope, if
there has been a request for a findings with
respect to Exhibit I7?

MR. POPE: I think the answer to that,
Mr. Chairman, is apparently no, however, the
resolution deals with the matter as a watter of
principle, and that would not be necessary to
answer the question in the affirrative to take
action on the resolution.

MR. MCDONALD: Frank?

CYHAIRMAN COOLEY: Yes.
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MR. MCDONALD: We're ready if you are
ready.

CHAIRMAN COOLEY: bo you want to
corrent, or do you want to call for the gquestion?

MR. MCDONALD: Were you asking for
corrents? I kind of lost track.

CHAIRMAN COOLEY: I was silent,
believe it or not.

MR. MCDONALD: We have a corrent. I
would like to call on Wendy, please.

CHAIRMAN COOLEY: Mr. McDonald?

MS5. WEISS: We have a real probler
with this resolution, because we think it is
extrerely ambiguous, to the point of being
virtually incorprehensible. We've taken the
position that the gquestion of whether the operation
of Trinidad Reservoir has resulted in a violation
of Article IV(D) of the Comrpact is a proper subject
for fact finding, for an investigation and possible
fact finding. We've also taken the position, I
think guite clearly on the record, that if there is
a divided vote on proposed findings of fact and
recorrendations, that's at the discretion of both
states, that would be a proper subject for

arbitration, but I'm not sure that this resolution
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says that. I'rmr not sure what this resolution says.
It doesn't talk about IV{(D) violations. It doesn't
talk about violations of the Comrpact.

MR. POPE: Just one winute.

MR. SIMMS: In response, Mr., Chairman,
we had used the terms of art fror the operating
principles that we thought would elimrinate the
arbiguities that Colorado has discerned, but in
order to wake it clear, let me suggest the
inclusion of the articles in the operation
principles, and it would read as follows. "It is
hereby resolved that the quantification of the
irrigation requirerent in the Trinidad project
under Article IV(B)2 of the operating vrinciples"--
(interrupted)

CHAIRMAN CQOOLEY: Just a womwent.

MR, SIMMS: 1IV(B)2. “And the
corposition of the irrigated acreages under
individual ditches in the project under Article
v(s)l."

CHAIRMAN COOLEY: Okay.

MR, SIMMS: Then continuing with the
sare language.
MS. WEISS: I don't believe that

answers our question. Are you talking about a
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violation of Article IV(D) of the Arkansas River
Cowpact?

MR. SIMMS: This resolution does not
necessarily speak to a IV(D) violation.

M5, WEISS: I think the answer would
be different, depending on whether or not, under
the specific facts a IV(D) violation were alleged,

MR, SIMMS: May we have just one
rorent please, Mr. Chairmran? Let wme try one mwore
arendment to the resolution. In the first line
scratch the word "quantification" and replace it
with "use of water in violation:" after the first
insertion of "Article IV(B)2 of the operating
principles" add, "as provided in federal law and
approved by the Corpact Administration.™

CHAIRMAN COOLEY: In federal law?

MR, SIMM3: Yes. And after the

second insertion that we talked about earlier under

Article IV(B)1l, also add the sare language, as
provided in federal law and approved by the Compact
Adrinistration."” And I'll read it here in just a
second. "It is hereby resolved that the use of
water in violation of the irrigation requirewents

under Article IV{(B)2 of the operating principles as

provided in federal law and approved by the Coxpact
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Adrinistration in the Trinidad project and the
corposition of the irrigated acreage under
individual ditches in the project under Article
1v{B)l, as aporoved in federal--as provided in
federal law and approved by the Comrpact
Adrinistration are, as a rmratter of principle,
subject and appropriate to arbitration under
Article VIII(D) of the Arkansas River Compact.”

CHAIRMAN COOLEY: I'wve got a probler
with that gramratically. It seers to we you are
saying it's hereby resclved that illegal activities
are subiject to arbitration, and you've pretty well
foreordained the result of the arbitration.

MR. SIMMS: T think that's an
excellent point, grarmatically. You should insert
"the issue of the use of water in violation of,"
and I think that would solve your problem.

MR. POPE: I like the first version
better.

MR. MCDONBALD: Care to corment on the
Chairmran's legal analysis?

CHAIRMAN COOLEY: Wendy?

MS. WEISS: Corments? We still find
it arbiguous and somewhat incoherent. Again, we

would object to the language, "as a matter of
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principle," would note that there has been no
divided vote on findings, and with that I'll leave
it to the delegation to vote.

CHAIRMAN COOLEY: I would like to
speed this up for reasons I1'll get into in a morent.
Is Kansas ready to vote on Exhibit I with all of
the arendwrents?

MR. POPE: Yes.

CHAIRMAN COOLR®Y: And Xansas votes?

MR. POPE: Votes vyes.

CHAIRMAN CQOLEY: Colorado?

MR. MCDONALD: Votes no

CHAIRMAN COQLEY: Colorado votes no.
Mr. Pope, is this all of the Xansas resolutions?

MR. POPE: I think we have one mwore.

MR. SIMMS: Mr. Chairran, there is
one left that should not be controversial, and I
think one that Colorado will vote on readily.

CHAIRMAN COOLEY: Okay. We're
approaching five o'clock. I will leave at five
thirty to catch the vorit comet here, and I'mw very
concerned about two things. One 1is that I only
have so much energy this afternoon, and plan to
husband and conserve 1it; and secondly, there have

been, notwithstanding the problemrs with regard to
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these resolutions, there's obviously an effort on
the part of both states to prﬁceed with an orderly
process to solve their disputes. I want to devote
sore of vy enerqgy this afternoon, and sorme of the
reraining minutes to keeping those erbers alive,
and in fact, fanning them into flame if that can be
done; and I'll be conducting the wmeeting from here
on with that in view, not to denigrate any of the
work that's been done so far. This is exhibit J,
alluvial wells. Mr. Pope?

MR. POPE: Thank you, Mr, Chairman.,.
Again I will read the resolution, and it does have
the sare change that we have agreed to, language in
replacing "conducive" with "subject and appropriate.
It would then read, "it is hereby resolved that the
gquestion of whether diversions from post-Corpact
alluvial wells in Colorado have caused a material
depletion in usable guantity or availability of the
waters of the Arkansas River is, as a watter of
principle, subject and appropriate to arbitration
pursuant to Article VIII(D) of the Arkansas River
Corpact.”

CHAIRMAN COQLEY: Do you so move?

MR. POPE: I so mwove.

CHATRMAN COOLEY: Is there a second?

"
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VICE CHAIRMAN BENTRUP: I will second
it.
CHAIRMAN COOLEY: Mr. Simmrs, way I

ask of you, if the deletion of the phrase, "as a

ratter of principle,"” would in your judgment impede
any of the meaning or the clarity of the resolution?
MR. SIMMS: I think its deletion
would change the weaning of the resolution, but I
don‘t think it's irportant to Colorado's vote in
this regard, and I would anticipate that Colorado
would find this one considerably easier to vote
upon.

CHAIRMAN COOLEY: I1f forced to the

wall on that issue, I take it that you would not

stand on the phrase, is, as a wratter of principle,
if that were the up or down issue on this
resoclution?

MR. SIMMS: Tt's our desire that "as
a matter of principle" stay in the resolution, as
it is erbodied in all of the other resolutions.

CHAIRMAN COOLEY: Without further
intrusion, Mr. McDonald?

MR. MZDONALD: Carl, are you in the
chair now, sir?

VICE CHAIRMAN BENTRUP: Yes, 1 arm,
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MR. MCDONALD: There is a motion and
a second on the table. I would wove an arendrent

to that rnotion to read as follows: "It is hereby

resolved that,” insert a corra after the word "that,"

and continue with the words, "in the event of a
divided vote on findings and recormwmendations
pursuant to Article Roran Numeral VIII(H)" corma,
then continue with the typed text that the
corrissioners have in front of ther, "the guestion

of whether diversions froxr post-Comrpact alluvial

' continue

wells in Colorado," insert "and Xansas,'
with the typed material, "have caused a wraterial
depletion in usable gquantity or availability of the
waters of the Arkansas River, strike the words "is,
as a matter of principle conducive,” and insert in
lieu thereof, "could be subject,"” and then comrplete
with the typed text, to arbitration pursuant to
Article VIII(D) of the Arkansas River Compact." I
would wove that arendrent.

MR. GENOVA: I would second it.

MR. SIMMS: Repeat it again, please.

MR. MCDONALD: Sure. Why don't I
read the text straight through. "It is hereby

resolved that, in the event of a divided vote on

findings and recorwrendations pursuant to Article
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Roran Nurmreral VIII(H), the question of whether
diversions fror post-Comrpact alluvial wells in
Colorado and Kansas have caused a mwaterial
depletion in usable guantity or availability of the
waters of the Arkansas River could be subject to
arbitration pursuant to Article VIII(D) of the
Arkansas River Corpact."

VICE CHAIRMAN BENTRUP: This
resolution has been mwoved and seconded.

MR. SIMMS: Mr. McDonald, d4did you
mean Article VIII{(H) or VIII(D)?

MR. MCDONALD: In the last line,
Richard?

MR, SIMMS: No. In your insertion
you said, "it is hereby resolved that in the event
of a divided vote on findings and recormrwrendations
pursuant to"--(interrupted)

MR. MCDONALD: I weant VIII(H), as I
said.

MR. SIMMS: VIII{H).

MR. MCDONALD: That would be a
divided vote on findings and recorrendations
following an investigative procedure.

VICE CHAIRMAN BENTRUP: Any further

comrmrent?
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MR. POPE: Just a winute, Mr.
Chairran.

MR. SIMMS: Mr. McDonald, would you
explain, or let we put it this way, it's our
understanding that your insertion of the term "could
be," is an allusion to a second vote under Article
VIII(D), is that correct?

MR. MCDONALD: That's correct.

MR. SIMMS: Let me ask a question.
Mr. McDonald, could I ask you one question?

MR. MCDONATLD: Sure.

MR. SIMMS: In your initial
parenthetical statewrent, "in the event of a divided
vote on findings and recowrrendations pursuant to
article VIII(H)," should we take to wean by that
staterent that all issues that can be investigated
under Article VIII(H) are within the purview of the
Administration under Article VIII(D)?

MR. MCDONALD: I'r only talking about
the issue of whether diversions from post-Compact
alluvial wells are causing a wmaterial depletion.

MR, SIMMS: So there is no
irplication then that all issues that would fit
under VIII(H) would also fit under VIII{(D)?

MR, MCDONALD: I ar speaking to the
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facts in front of us only. I ar not imrplying
anything one way or the other.

MR. POPE: In that case I would ijust
suggest one bit of additional clarifying language.
Right after "Arkansas River" insert the words, "for
use to the water users in Colorado and Xansas,"
which is language from IV(D).

MR. MCDONWNALD: David, I don't have
any objection to that. In fact, let's offer a
further change that I think will say what Richard
sald earlier on this could be subject too. Wendy,
would you propose that?

MS. WEISS: In lieu of the "could be
subject to," after "for use to water users in
Colorado and Kansas," insert "way, comrra, upon a
subsequent unanirous vote of the Adrinistration,
cormra, be subject to arbitration pursuant to
Article VIII(D) of the Arkansas River Comrpact."

MR. MCDONALD: That, Richard, to mwake
clear your question to we and vy answer to you,
that the irplication of the words “"could be subject
to" were with allusion to that sentence and Article
VIII(D) that called for that subsequent unanimrous

vote.

MR. POPE: Wendy, could you reread
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that one more timre?

M5. WEISS: Certainly. "It is hereby
resolved that, cormra, in the event of a divided
vote on findings and recormrendations pursuant to
Article VIII{(H), corra, the guestion of whether
diversions fromw post-Compact alluvial wells in
Colorado and ¥Xansas have caused a mraterial
depletion in usable quantity or availability of the
waters of the Arkansas River for use to water users
in Colorado and XKansas may, comrra, upon a
subsequent unanirous vote of the Adwministration,
corra, be subject to arbitration opursuant to
Article VIII(D) of the Arkansas River Comrpact,"”
with apologies for the length of the sentence and
its complexity.

MR. POPE: My understanding is that
your mwotion, Bill, to arend would include all of
what Wendy just read?

MR. MCDONALD: Plus the words--yeah,
which included the words you inserted.

MR. POPE: Which included our words?

MR, MCDONALD: Right. If my second
will accept, the record will reflect that that 1is,
all of those words are our motion to arend the

original motion.
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MR. POPE: In that case, I think we
have a motion to arend and a second already, 1 take
it then, as Carl seconded it.

VICE CHAIRMAN RENTRUP: No, this was
the arended rotion and seconded by Carl Genova.

MR. POPE: Carl Genova. I guess what
we were saying, we are now in a position to act on
the arendment in the wotion.

VICE CHAIRMAN BENTRUP: Act on the
arended mwotion first, is that correct?

MR. MCDOWALD: We do.

VICE CHAIRMAN BENTRUP: And we're
ready for the question. Let's see, how does
Colorado vote?

MR. MCDONALD: Colorado votes aye on
the arendrent to the original rmotion.

VICE CHAIRMAY BENTRUP: How does
Xansas vote?

MR. POPE: Kansas would vote aye.

VICE CHAIRMAN BENTRUP: Now, what do
we d0 with the original motion?

MR. MCDONALD: We vote a second tire
on the original mwotion as now amended.

VICE CHAIRMAN BENTRUP: We've already

done that.
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MR. MCDONALD We have to vote one
rore time, let's put it that way.

VICE CHAIRMAN BENTRUP: On the
original mwotion, is there any discussion now
whether we have--{interrupted)

MR, POPE: I think we call for the
question, and I think we're ready to agree on
sorething today.

MR. MCDONALD: Quick, call for the
question.

VICE CHAIRMAN BENTRUP: How does
Kansas vote on the original motion?

MR. POPE: Kansas votes yes.

VICE CHAIRMAN BENTRUP: How does
Colorado vote?

MR.'MCDONALD: Colorado also votes
yes.

(Applause)

MR. MCDONALD: Let it not be said
that there is not interstate comity out and about.

VICE CHAIRMAM BENTRUP: Any others?

MR. POPE: Mr. Chairman, I
inadvertently wrisspoke rmryself when I said that was
the last resolution. We have one mwore. Hopefully

it won't take long, then mwaybe we can proceed to
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whatever comes next after that. Here we have one
additional--we have one additional resolution that
dealt with the overall Trinidad issue that we
didn't get in at that time. This one deals with
the issue of the direct diversion of winter flows.
It would read as follows. (Exhibit K) "It is hereby
resolved that the question of whether the storage
in Trinidad Reservoir in lieu of the direct
diversion of winter flows is accountable under the
transferred Model reservoir right is, as a Tatter
of principle, subject and appropriate to
arbitration pursuant to Article VIII(D)} of the
Arkansas River Comrpact,"” again noting the change
fror "conducive" to "subject and appropriate," fror
the typed version.

VICE CHAIRMAN BENTRUP: Any comrments?

MR. POPE: I would so wove.

VICE CHATRMAN BENTRUP: Excuse me, do
we have a second?

MR. OLOMON: Second.

VICE CHAIRMAN BENTRUP: It's been
roved and seconded this resolution be adopted.
Does Colorado have any cormrents?

MR. MCDONALD: Carl, I would just

renew the same line of observations that we made
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about the previously proposed resolution that
pertain to irrigation requirements and irrigated
acreages on the Trinidad Project, the amrbiguity and
lack of specificity as to what standard is alleged
is being violated.

VICE CHAIRMAN BENTRUP: Kansas have
any further cormrrents?

MR. POPE: Bill, let mwe ask you, I
think I understand what you are saying, but we went
through the exercise on the caselof the resolution
appended as I, regarding the irrigation
requirerents issue for Trinidad, and suggested some
alternative language dealing with the principles of
federal law and as approved by the Corpact
Adrinistration, Would inserting that kind of
language wake any difference in the terms of the
ultirate disposition of this resolution?

MR. MCDOWALD: It would wake clear
Kansas alleges not a violation of the Corpact, but
of federal law, and would therefore mwmake clear why
we will vote no, that that is not a matter within
the purview of the Adrinistration; and I would be
content to vote at that point.

MR. POPE: Okay. Well, I think if we

take a couple of minutes we can quickly take,
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essentially that sare language perhaps and put it
in.

MR. MCDONALD: That certainly would
create your record.

VICE CHAIRMAN BEWTRUP: Kansas?

MR. POPE: Thank you, Mr. Chairmwan.
Bill, we do have some language I think will be

fairly easy to insert into the proposed resolution.

The new language--let wre read the resolution. "It
is hereby resolved that," and I think the word "questti
could be changed to “"issue," being wore in line

with what we did before, "issue of whether the
storage in Trinidad Reservoir in lieu of the direct
diversion of winter flows 1is," and we'll delete
“accountable under the transferred mrodel reservoir
right," and insert the following new language, "“a
violation of Article IV{(D) of the operating
principles as provided in federal law and approved
by the Comrpact Adrinistration, "and then go back to
the original language, "is, as a ratter of
principle, subject and appropriate to arbitration
pursuant to Article VIII(D) of the Arkansas River
Comrpact.,"

VICE CHAIRMAN BENTRUP: Is there a

second for this?
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MR. OLOMON: There is, I second it.

VICE CHAIRMAN BENTRUP: All right,
the arended resolution--(interrupted)

MR, POPE: I would just move to arend
the previous rmotion to include the new language.

VICE CHAIRMAN BEWNTRUP: And Ron has
seconded it. Any corments frow Colorado?

MR, MCDONALD: Just quickly, Carl,
for all the reasons expressed on the earlier
resclution about the irrigation requirements and
the irrigated acreages, we find this proposed
resolution also unacceptable.

MR. POPR: In that casa I think we
call for the guestion.

VICE CHAIRMAN BENTRUP: How does
Colorado vote?

MR. MCDONALD: Colecrado votes

respectfully no.

o)

VICE CHAIRMAN BTNTRU How does
Kansas vote?

MR. POPE: Kansas votes vyes. Mr.
Chairman, I think that at this point, given the
hour of the day, alwrost five thirty, and we

obviously have not even considered the draft

rasolution that Colaorado, I believe has alluded to

‘YlﬂdEUUOOdré}ngaﬂﬂ
C)ﬂtiﬁ'u[ Shorthand .:Jﬁ:po-ttzu
Lawned Kansas 67550
(316) 285-6634




10

11

12

13

14

16

17

18

19

20

21

22

23

24

25

170

earlier, nor have we considered the rest of the
agenda, I wonder if it might be appropriate to
adjourn and reconvene tomorrow morning? There's
guite a bit of work, I think to do, waybe even
language wise vyet.

VICE CHAIRMAN BENTRUP: I will ask
Colorado.

MR. MCDONALD;: David, in terws of our
personal schedule, we have the luxury of a
chartered aircraft, so flight schedules are not a
probler. I think we're willing to defer or handle
over the telephone, or otherwise dispose of all the
other agenda items other than the resolution we
would like to propose with respect to alleged
violations of the Compact, and unless you folks
need overnight to pick 1t apart, we can be done
with it, up or down, as the case may be.

MR. POPE: The issue of some of the
other agenda itewrs, I expect conceivably could be
handled by telephone, although I think they would
be better handled in meeting format; but I think
the kXey guestion is, I think there probably would
be sore good use of time to rewrite tonight perhaps
a resolution that you are apparently going to

suggest dealing with several issues there
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VICE CHAIRMAN RENTRUP: I wondex if
we might dispose of sorme of the other iters that we
seer to be fairly wuch in agreement first, get that
out of the way today, is that agreeable if we do
that?

MR. MCDONALD: If we're going to stay
over, and I'm not sure we can, I guess I am about
ready to break for the night, too, and be done with
it; but I ar not sure we will have a guorur
tororrow. Let me find out.

VICE CHAIRMAN BENTRUP: The mweeting
will recess until 7:30 p.w. central time.

(At this tire a recess was taken, after which
the following proceedings were had.)

VICE CHAIRMAN RENTRUP: I believe
we're ready to resure the adjourned mreeting at 7:30
and we're ready to go, and I believe at this point
Colorado 1s to present a resolution, is that
correct?

MR. MCDONALD: Right, Carl, I think
that's where we are. And to put it in order for
discussion I will move that the Adwrinistration
adopt what I've entitled the "Proposed Resolution,

Concerning Alleged Violations of the Arkansas River
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Corpact," (Exhibit L}, which is the sare proposed
resolution that I provided to David late yesterday
evening.

MR. GENOVA: I will second it.

MR. BENTRUP: The motion was made and
seconded. We're ready for discussion.

MR. POPE: Mr. Chairran, we have sore
suggested changes we would like to wake to the
proposed resolution, and would be happy to suggest
those at this tire, if that's acceptable, Bill.

MR. MCDONALD: Yes, that's fine,
David.

MR. POPE: Richard, why don't you go
ahead? I think you've got themw right there before
you.

MR. SIMMS: I believe it's apparent
fromr the discussion through the course of the day
that the states of Colorado and XKansas have sore
disagreerent over the breadth and scope of certain
provisions in the Corpact, and may have sore
disagreerent over the awount of timre conterplated
by the Comrpact that an investigation pursuant to
Article VIII(H) might take. The State of Kansas 1is
particularly concerned about time, given the fact

that gquite a nurber of years has passed since these
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issues became the subject of active discussicn
between the states, and guite a b»it of tire has
passed since actual findings and conclusions and
resolutions have been made, and respectively
rejected by the Compact Adrinistration. Kansas 1is
also, however, sincerely interested in responsibly
atterpting to amicably resolve the differences
between the states, 1f that is possible, and to do
s0 Kansas would very much like to see the essence
of the proposed resolution adopted. While we've
had very little time to review the resolution, we
began initially l1ate last night about eleven
o'clock to rewrite it in large part, to accormodate
the differences that ewmerged fror today's
discussion, the differences between the two states.
In the interest of comrity, wWwe have retreated frorw
that position and want to recorwrend very few
changes to the proposed resolution, changes however,
that we believe will constructively advance the
investigation that is proposed. On vage two of the
resolution, we would request that the entirety of
Article VIII(H) be quoted, instead of leaving out
the latter two-thirds of the article as 1is
presently presented in the proposed resolution.

MR. MCDOWNALD: That is fine.
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MR. SIMMS: We would also suggest
that the whereas clause appearing on the top of
page three should properly precede the whereas
clause on the bottowr of page two, and should be
rewritten to eliminate what we conceive to be
argurentative staterents in that whereas provision
now. We would rewrite it as follows, and I think T
ocught to start it fresh, sirply because it's
probably easier to do it this way than to do it by
deletion. After inserting it on page two above the
cority, the whereas relating to interstate cority,
it would read, "whereas Article VIII(H) of the
Corpact provides mechanisrs for deterwination by
the Comrpact Adrministration of certain questions of
fact and for recorrendations to the respective
state officials for appropriate action, period."
Followed by and; semicolon--1I will reveat it again.
"Whereas Article VIII{(H) of the Corpact provides
rechanisrs for determination by the Corpact
Administration of certain questions of fact and for
recorrendations to the respective state officials
for appropriate action. And;" We would then
suggest along with this change, a change in the
resolution clause so that it reads--well, we would

delete, "as required by Article VIII(H) of the
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Arkansas River Corpact,” and insert in its place, "in
accordance with Article VIII(H})." The intent and
purpose of that article, as we view it, having been
stated objectively in the whereas clause that I
just recited. The resolution ¢lause would then
read, "now therefore, be it resolved that the
Arkansas River Corpact Adwinistration, in
accordance with Article VIII(H) promwptly
investigate."

MR. MCDONALD: Richard, 1 think vou
right have inadvertently left it out. Should it
read the "Corpact Administration shall, in
accordance with the Arkansas River Comrpact,
prorptly investigate"?

MR. SIMMS: That's correct. Under
iter 1{(c) we would change that to read--we would
insert the word "alluvial" in front of well
developrent, and then insert the phrase, "of the
waters of the Arkansas River" after "develoorent,"
so that C would read, "alluvial well developrent of

the waters of the Arkansas River in Colorado, and.
We would also make the sare change with respect to
D, so that it would read, "alluvial well

developrent of the waters of the Arkansas River in

Kansas." The next change--let me back up and make
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one more rodification that I wissed, it's on page
two, in the widdle whereas, we would delete "above

cited provisions," or just "above cited," pardon re,

leaving in the word "provisions," so as not to

restrict the investigation. On page four we would
leave iters two and three the way Colorado proposed
ther. In the first, be it further resolved clause,
in the second line we would delete the phrase "full
and comrplete," as being unnecessary, redundant and
inviting delay. We would then add after that
clause, that paragraph, three wore provisions. The
first one would read, "be it further resolved that
a corrittee consisting of the State Engineer of
Colorado and the State Engineer of Kansas--Chief

Engineer of Kansas," pardon re, "be constituted to

conduct this investigation pursuant to Article
VIIT(H)." The next added provision would read, "be
it further resolved that the above-mentioned
cormittee shall report in writing to Comrpact
Adrinistration merbers on a wmonthly basis in regarad
to each issue for which the investigation is
incorpleted.”

MR. MCDONALD: Incorpleted orv
incorplete, is 1it?

MR. SIMMS: "Incorpleted,"” the D on
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the end of the word. "On the first day of May,
1985"--that should be, "beginning on the first day
of May, 1985, period. On or about the first day of
July, 1985, a special meeting of the Conmpact
Adrinistration shall be held to discuss and

evaluate the progress of the investigation."” I

will read the whole revision. "Be it further
resolved that the above mrentioned cormittee shall
report in writing to the Compact Adrinistration
rerbers on a ronthly basis in regard to each issue
for which the investigation is incowrpleted on the
first day of May--beginning on the first day of May,
1935, period. On or about the first day of July,
1285, a special meeting of the Cowpact
Administration shall be held to discuss and
evaluate the progress of the investigation. One
final short clause, "be it further resolved that
this investigation shall in no event exceed four
ronths, except upon a showing of good cause by the
state requesting delay. These amendrents as
proposed, in Xansas' opinion, would not lock
Colorado into a time certain within which to
corplete the investigation, but would by the sare
token, encourage the expeditious completion of the

investigation and leave roomr for good cause to have
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it delayed. It also wakes it possible for sore of
the issues that are comrparatively easy to
investigate and reach conclusions on, can indeed be
concluded ahead of the comrpletion of the report or
investigation in its entirety. I rissed one
rodification, and it's on page three under iter 18.
We would change it to read, "the operation of
Pueblo Dar and Reservoir, Colorado,"” delete "the
purposes of," and insert, "and the reregulation of
native flows of the Arkansas River in accordance
with," continue "the winter," then insert "water,"
continue "storage program," delete "carried out,"
and insert "on the Arkansas River in," or "on the
Arkansas River," so that that would read now, "the
operation of Pueblo Dar and Reservoir, Colorado,
and the reregulation ©f native flows of the
Arkansas River in accordance with the winter water
storage prograw on the Arkansas River in Colorado."
The purpose of that arendment, I think is obvious.
This is simply to elimrinate any unnecessary
restriction on the scope of that investigation, and
to properly state that it's the winter water
storage program on the Ark River in its entirety.
MR. POPE: Mr, Chairran, I think it

would now be appropriate for me to wove the

‘Undsrwood & Shane
Cuﬁfitd Shouthand d%paztm
Larned, j(anﬁas 67550
(316) 285-6634




10

11

12

14

15

16

17

18

19

24

25

£a ' A

arendrents to the motion as have been outlined by
Mr. Sirrs,
MR. BENTRUP: Do T hear a second?
MR, OLOMON: I would second it.

MR. BENTRUP: A rotion has been mwoved
and seconded. Do we have corments frow Colorado?

MR, MCDONALD: Carl, could we provide
as follows--could I run through one wore time and
be sure I have got ther all, Richard, then could we
have ten, fifteen wrinutes perhaps, and I think we
can wrap this up in a positive way. Let me Jjust go
through a page at a time, Richard. No changes on
page one?

MR. SIMMS: Correct.

MR. MCDONALD: On page two, the
second whereas clause, strike "above cited.”

MR. SIMMS: Right.

MR. MCDONALD: And the next whereas
clause, quote Article VIII(H) in its entirety?

MR. SIMMS: Correct.

MR. MCODONALD: Below that insert a
naw whereas clause to read as follows, “"whereas
Article VIITI(H) of the Corpact provides mwechanisws
for determrination by the Comrpact Adrinistration of

certain questions of fact and for recomrendations
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to the respective state officials for appropriate
action; and."

MR. SIMMS: It would be following the
format of your initial proposal. There would be a
period after appropriate action, and then return to
the left wmargin, and sericolon.

MR. MCDONALD: Are you quoting
Article VIII(H), is that what you are doing there?

MR. SIMMS: No, that's just the way
stylistically you coupled the preceding whereas
clauses.

MR. MCDONALD: I see what you are
saying, fine. The words I got right, even if the
punctuation was wrong.

MR. SIMMS: Right.

MR. MCDONALD: I d4did get the words
right. I see your point, that's fine.

MR. SIMMS: And I would note also, it
was just pointed out to we, that whereas you did it
that way most of the time, you did it inconsistently
in what would be the following whereas clause.

MR. MCDONALD: Well, you know,
without our resident gramrarian, I don't know what
we can do. The reason for that is where a

provision of the Cowpact is quoted and ends with a
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period, you put the period in, then you put the and
in, and if you are not gquoting something you put a
sericolon and an and.

MR. SIMMS: All right.

MR, MCDONALD: That's neither here
nor there. I ar not worried about that insert,
however punctuated.

MR. SIMMS: I think I see what you
have done, There's no inconsistency to it. I
sirply missed it. It ought to be done according to
the format you followed.

MR. MCDONALD: Okay, that insert with
that punctuation then, that comoletes the changes
on nage two. Top of page three, effectively strike
that first whereas?

MR. SIMMS: Yes, sir.

MR. MCDONALD: And the first "now
therefore be it resolved that the Arkansas River
Corpact Adrinistration shall, in accordance with
Article VIII{(H)," so on and so forth?

MR. SIMMS: Correct.

MR. MCDONALD: In 1B, "the operation
of Pueblo Dar and Reservoir, Colorado, and the
reregulation of the native flows in a¢cordance with

the winter storage program on the Arkansas River in
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Colorado." 1 may not--(interrupted)
MR. SIMMS: "And the reregulation of
native flows of the Arkansas River."”

MR. MCDONALD: Thank you.

MR. SIMMS: "In accordance with the
winter water storage prograr." The rest is correct.
MR. MCDONALD: "The operation of

Pueblo Dar and Reservoir, Coloradeo, and the
reregulation of native flows ¢of the Arkansas River
in accordance with"--(interrunted)

MR. SIMMS: "In accordance with the
winter water storage program."

MR. MCDONALD: "On the Arkansas River
in Colorado."

MR. SIMMS: "In Colorado."

MR. MCDONALD: Thank you. C and D,
insert in both cases before the word "well," the
word "alluvial," insert in both cases after the
word "developrent,” the words, "of the waters of
the Arkansas River"?

MR. SIMMS5: Ccorrect.

MR. MCDONALD: Okay. Next change,
page four, the first be it further resolved clause,
second line, delete the words "full and corplete.,"

MR, SIMMS: Yes, sir.

—
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MR. MCDONALD: After that, insert two
new be it further resolved clauses?

MR. SIMMS: Three new clauses, I
believe.

MR. MCDONALD: You said three, vyeah.
i1'm sorry, I stand corrected, three new be it
further resolved,. May I read those, please? “"Be
it further resolved that a cormrittee consisting of
the State Engineer of Colorado and the Chief
Engineer of Kansas be constituted to conduct this
investigation pursuant to Article VIII(H), period.
Be it further resolved that the above mentioned
corwittee shall report in writing to Compact
Adwrinistration merbers on a wonthly basis in regard
to each issue to which the investigation is
incorpleted, beginning on the first day of May,
1235, On or about the first day of July, 1935 a
special weeting of the Corpact Administration shall
be held to discuss and evaluate the progress of the
investigation. Be it further resolved that this
investigation shall in no event exceed four wonths
except upon a showing of good cause by the state

reguesting such delay," or just "delay"?
MR. SIMMS: Just "delay."

MR. MCDONALD: Fine. Period, is that
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correct?

MR. SIMMS: That's it.

MR. MCDONMNALD: and no wrore changes?

MR. SIMMS: No, sir.

MR. MCDONALD: Okay, give us about
ten minutes if you would, please? Would that be
okay?

VICE CHAIRMAN RBENTRUP: Okay., ten
mrinutes. I've got.eight o'clock, and I'w four

rinutes fast.,

(At this tire a recess was taken, after which the
following proceedings were had.)

MR. BENTRUP: The meeting is in
session, We are now ready for Colorado's response
to Kansas' arendwents to your original resolution,
is that right?

MR. MCDOWALD: That's right, Carl.
Without we mwoving amendrents to arendwents, let re
rake a few changes and see where we get, and then
we can make whatever mwrotions to put things in order.
I would go to page two. The insert you proposed,
Richard, after quoting Article VIII{H) at length,
you proposed the insertion of a new whereas?

MR. SIMMS: Yes.

MR. MCDONALD: We would ask i1f that
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whereas is necessary? Since Article VIII(H) would
be quoted in its entirety, it seemred redundant.

Why not sirply stand with Article VIII(H) being
gquoted in its entirety, then the whereas that's
already at the bottomr of two would sinmply observe
that that procedure quoted in its entirety, the
states desire to use as a means of seeking amicable
resolutions.

MR. SIMMS: With the adjustwent--
(interrupted)

MR, MCDONALD: Still leave the whereas
at the top of page three?

MR. SIMMS: With the adjustmwrent, now
therefore be it resolved clause that we proposed, I
think we could siTrply elimrinate the clause that we
proposed.

MR. MCDOWALD: We would accept vyour
arendrent, in accordance with wording in the now
therefore clause, Does that wake sense? Okay, I
think the next thing we wanted to talk about was 1B.
We would ask if we could change that to read "the
operation of Pueblo Dam and Reservoir, Colorado,"
and strike the word "reregulation," insert the
words “"beneficial development of," strike the word

"native flows," insert the word "waters," so that
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1B in its entirety would read, “the operation of
Pueblo Damr and Reservoir, Colorado and the
beneficial developmwent of waters of the Arkansas
River in accordance with the winter water storage
prograxr on the Arkansas River in Colorado." Those
two changes are suggested so that they track the
language of Article IV(D) of the Cowpact. It would
be our view that reregulation is a forw of
beneficial develonwent, i1f we're understanding what
you're getting at there. We're not trying to
narrow the scope, but only quote the Comrpact.
Likewise, native flows 1is not a terwx of art in the
Comrpact,. The phrase used in the Cowpact is waters
of the Arkansas River.

MR. SIMMS: Excuse we, Jjust a second.

MR. MCDONALD: Sure, go ahead.

MR. SIMMS: Bill, how about this way
of corpromising the two suggested changes? It
would read, "the operation of Pueblo Dar and
Reservoir, Colorado, and the winter water storage

prograr on the Arkansas River in Colorado," leave,
and scratch all the rest of it.
MR. MCDONWNALD: Okay, so it would read,

"the operation of Pueblo Dar and Reservoir,

Colorado and the winter water storage prograr on
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the Arkansas River in Colorado"?

MR. SIMMS: Yes.

MR. MCDONALD: Let me try an
alternative to that, Richard. What i1f we said, "the
operation of Pueblo Dar and Reservoir and other
storage reservoirs in Colorado in accordance with
the winter water storage prograr on the Arkansas
River in Colorado"? Seers to me the observation
you are trying to get at, if I anticipate it
correctly, although you have not said it, is there
are other storage vessels besides Pueblo that are
used in the course of that winter water prograw; we
understand that and are willing to have their
operations, along with Pueblo, be part of the
inguiry.

MR. SIMMS: Just a wowent. Bill, in
response, what we're trying to include is other
aspects of the operation of Pueblo Damr and
Reservoir along with the winter water storage
programr part of that operation.

MR. MCDONALD: What are those other

concerns, Richard? We've spent all day talking
about winter storage. I guess you've got mwme off
guard.
MR. SIMMS: We have not engineeringly
‘?lndEUUOOdpé}CSKQHE
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identified those concerns. We've discussed some.
We just want to leave open the option in the
investigation, raking it as thorough as possible.

MR. MCIDONATLD: Richard, let re read
back your last suggestion. If I've got it, I think
we're okay. "The operation of Pueblo Dar and
Reservolr, Colorado and the winter water storage
prograr on the Arkansas River in Colorado"?

MR. SIMMS: Yes.

MR. MCDONALD: We can accept that.
Let we Jjust clean Ty page up here so I can get it
down. Okay, so 1B will read, "the operation of
Pueblo Damr and Reservoir, Colorado and the winter
water storage programr on the Arkansas River in
Colorado."

MR. SIMMS: Yes, sir.

MR. MCDONALD: Okay. Iters C and D
in both--I'w on LC and 1D, in both instances you
suggested inserting the word "alluvial" before "well."
We do not think that's appropriate. We think we
should leave, for factual deterrination in both
instances, what "waters of the Arkansas River”
prove to be as a watter of engineering
determrinations, about tributariness and what have

you.
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MR. SIMMS: We would leave in then
the phrase, "of the waters."

MR. MCDONALULD: I would like to leave
in "the waters of the Corpact." That's the Compact

standard.

MR, SIMMS: I believe that's
agreeable to the State of Xansas.

MR. MCZDONALD: So "alluvial" would be
taken out of both C and D. With respect to your
three inserted, be it further resolved clauses, the
first one of those calls for a cormittee consisting
of the State Engineer of Colorado and Chief
Engineer of Xansas. I don't think the
Adrinistration is in any position to direct the
State Engineer of Colorado to be a part of a
corrittee. We broached this problemr in 1989 on the
VIII(H) procedure we pursued on Trinidad at that
tire, and solved that probler by having the
Director of the Colorado Water Conservation Board,
which is nryself of course, and the Chief Engineer
of Kansas. I would suggest we do the sare thing
here, and to do that would say that we strike "State
Engineer of Colorado” and insert "Director of the
Colorado Water Conservation Board or his designee,"

and I certainly can consult with the State Engineer.
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I can't iragine we would get anything other than
full cooperation, but I ar sirply in no position to
speak for an official over whomw I have no
jurisdiction.

MR. SIMMS: Bill, as you probably
understand, the only reason that we suggested that
is because Doctor Danielson is in charge of the
adrinistration of the laws and water rights
internally within the State of Colorado, and we
were simply trying to elirinate a layer of
bureaucracy, as it were. I think we understand
your concern, as well. Would you anticipate that
the change would result in any delay as a result of
any communication or anything of that nature?

MR. MCDONALD: No, just absolutely no
probler in that regard. I'll personally corwit to
that. Jeri and I will work hand in glove, as a
Tatter of practical operation. I think the way we
handled it in 1980 is demonstrative of that.

MR. SIMMS: And the phrase, "or his
designee," if we're going to include that, I
presure that would be applicable to the Chief
Engineer of the State of Kansas.

MR. MCDONALD: I would be glad to

provide that, or strike it. I was only trying to

‘Underwood & Shane
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hold open the possibility if the State Engineer
would accept--I can go either way, either strike it
with respect to mre, or add it with respect to David.

MR. SIMMS: Why don't we just--why
don't we add it with respect to both.

MR, MCDONALD: I guess that makes
sore sense to we, as officials, lots of things get
designated to staff. I think that's a practical
way to do it.

MR. POPE: And Howard and Bob way
need to be involved.

MR. MCDONALD: With somre luck they
will be. Let's have it say, "a cormwittee
consisting of the Director of the Colorado Water
Conservation Board or his designee and the Chief
Engineer of Kansas or his designee.,"” That's the
only corrent we had on your first addition. On
your second addition we have no changes. Oon your
third provosed addition, let me read a suggested
alternative, and I think it's easier--well, it's
sore language that would be inserted--I think an
easier way to present it to you would be a cormplete
substitution, you'll get less confused about the
words. In lieu of your third suggestion we would

suggest as follows. Why don't I read it relatively
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quickly once, then I will go slow. "Be it further
resolved that the state alleging violations of the
Corpact shall have the burden of presenting
proposed findings and proposed reconrendations,
together with supporting engineering data,
inforration and analyses, after which the
investigation shall in no event exceed so wany
ronths upon a showing of good cause," use your
language., Let me go back and give that to you
slowly, so you can copy it down, "Be it further
resolved that the state alleging violations of the
Corpact shall have the burden of presenting
proposed findings and proposed recormendations,
together with supporting engineering data,
information, and analyses, after which the
investigation shall in no event exceed"--let rmre
have a blank months for the mowent, because I want
to talk about that, "except upon a showing of good
cause by the state requesting delay." Let me
explain first why the new language at the beginning.
1t seewrs to us that as a practical watter, the best
way to get the case on the table is that the state
that has concerns, Kansas with respect to Trinidad
and Pueblo operation, winter storage, and well

developrent in Colorado; Coleorado with respect to

‘Undenwood & Shans
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the allegations we've wade, needs to put their case
on the table and square up the issue precisely by
proposing findings and proposing recommendations,
because that is what ultimately is put to a vote,
and then that ought to trigger a timre saquence
clearly subject to the good cause standard that you
suggest, to move through that in a reasonable
fashion. It seewrs tQo we there needs to be a
triggering point, so we don't sirmrply stand around
with our hands in our pockets saying, I "don't know
what it is I ar supposed to respond to," or the
other person saying, "well, vou were supposed to
lay it out first."” With respect to your proposal
of four ronths, and I certainly understand where
you are comwing from, that strikes us as simply too
short an interval. You, yourselves, have been at
it for fifteen to eighteen months. I'r left with
the imrpression fromwr the discussions today that at
least somre aspects of your engineering are still
not in a presentable stage. It is unfortunately a
tedious process when one does engineering. I don't
rean to detract at all from the necessity to rove
prorptly, and we certainly would intend to do so,
but four ronths just struck us as ruch too short.

I'r wondering if twelve to fifteen wouldn't be far
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rore reasonable, given that you've already been
fifteen to eighteen in what I take it is, at least
to sowre extent, still preliminary; so really two
points being made, a triggering device, and the
nurber of mronths that we then impose.

MR. SIMMS: One difficulty I see with
it, Bill, is that it would leave open delay on the
triggering side of the provision. If we were toO
agree to your language with respect to burden, and
then the litany of proposed findings and proposed
recorrendations together with supporting
engineering data, information and analyses, could
we put a time lirit on that triggering provision?

MR. MCDONALD: 1 see what you are
savying. I guess that didn't strike we as a probler.
It seers to we--let's take Colorado as an exarmple,
we've rade allegations as of today. I candidly
stated that they were not supported at this point
in time by any detailed engineering. It seems to
re, as long as it's clear where the burden lies,
Kansas has no obligation, nothing that it needs to
respond to, no possibility that Colorado could
argue you have not been prompt or faithful or
otherwise responsive, when I haven't even put on

the table the case to which I wish you to respond;
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$s0 I guess I was thinking by saying where the

burden lay you solve the probler of the first step
being taken. It could be done, granted, I guess 1
would have to, as worded, I would have to agree
with you, it could be done at the pace the alleging
state took; but it put no burden on the other state
until the first state stepped out. I guess I
thought that solved the probler.

MR. BENTRUP: I have a little probler
there, 1f we've agreed to Jjointly investigate these
varicus problems and now you cowe and say each
state is responsible for the allegations.

MR. MCDONALD: Dkay, I see what you
are saying.

MR. SIMMS: Bill, looking at the
terrs of Article VIII{(H), it doesn't seemr to mwe
that we can lay the burden on an individual state
to do this triggering, and still comrply with the
thrust of the intended investigation pursuant to
the termrs of the Article. It says in no uncertain
words that these vioclations shall be promptly
investigated by the Adrinistration, and I believe
that must mean by the corbined efforts of the State
of Colorado and the State of Kansas, so it would

seer to us that the burden of initiating the
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investigation ought properly fall on the
Adrinistration, as an interstate political entity,
and not on an individual state. In the alternative,
would it be possible to retain in essence, in any
event, the language that we had proposed and fill

in the blank that you would like to fill in with a
different nurber, one that we would still perhaps
idealistically like to weet as expeditiously as
possible?

MR. MCDONALD: Richard, I guess the
probler we're sensitive to is that whoever has got
analyses gets ther on the table promptly. It seers
to we it just isn't going to be a worthwhile
process unless the analyses that have been done get
out there to be dealt with, and I'w trying to
figure out a way toc assure that happens. You are
probably on the other side trying to figure out how
to protect work product, so© we need to solve that
probler somrehow.

MR, SIMMS: Bill, I'wr not certain I
understand the position, Is the concern that
concern as you stated it, one over insuring that
the initial data, proposed findings, proposed
recorrendations, together with supporting data,

info and analyses be promptly laid on the table?
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Is that your concern? The downstrear state will
rost assuredly do that. If there's any area or any
roor for concern it would appear that Kansas ought
to have that concern. That's why we would like to
lirit the overall gathering of data and the
corplete process of investigation, and then the
judgrent as to how it's done mwechanically within
that tire period is left to the discretion of the
state that's got to do its share of cooperating.
MR. MCDOYNALD: Let us conterplate for
a worent here. Richard, mwaybe this isn't all our
concerns, but 1t seemrs to we that when a state has
rade an allegation--let's use one you've mwade as an
exarple; you obviously think the operation in
Trinidad, let's use that as an exarple, is in
violation of a provision of the Corpact. We think
not of the--I guess the probler I'm trying to solve,
it seers to we, you having mwade the allegation, you
need to be in the possession, if not now, sooner Or
later, of the data that supports your conclusion,
and I really don't know what Colorado has to
respond to until you've put the information on the
table, and vice versa, in the case of the
allegations Colorado has made; and I want to avoid

the situation in which the allegation is made, we
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say we've got to get through the process in twelve
ronths, and then in the eleventh mronth the alleging
state finally puts their data on the table and the
responding state is down to thirty days. Sorehow,
we've got to be sure there's gquid pro guo to keep
th2 whole process wroving along. That's why 1
thought maybe the triggering device of putting the
burden on the alleging state to suopport its
allegations, and then trigger the time frawe was
the way to solve that probler.

MR. SIMMS: Again, I think that would
not corply with the express provisions, nor with
the spirit of Article VITII(H). It is a provision
which, in the interest of interstate comity, seeks
to, through the cooperative effort of two states
working as a single political institution, to make
this investigation. We don't want to see one state
working like crazy for the first five or six mronths,
while the other doesn't do anything. We would
rather see a circurstance with an overall deadline,
or an overall goal, wherein the understanding at
the ocutset is that both states will cooperate to
the hilt to get the job done, and as I say, if
there's any concern on the part of the upstrear

state, Colorado, over the vigor with which Xansas
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will address the wratter, I think you can forget
that concern. Kansas will address it with much
rore zeal, I believe, than Colorado will be
inclined to address it.

MR. MCDONALD: Let me try a little
different tact and see if there's a way we can get
this one behind us. Rather than the language we
proposed, Richard, use the language you've proposed
with the blank for the wonths for the morent, but
to express this point of wview that I think you have
also said that you would expect both states acting
through this single interstate entity to cooperate
and wove expeditiocusly. Zould we perhaps find sore
words that we would put in the first full, be it
resolved clause on prage four, where we talk about
cooperation of state agencies and officials that
would make it clear that the Administration asks of
those state agencies and officials that they mwake
available any and all of the information which
their ewployees, agents or assigns wight have, that
they make that information available to the
Adrinistration? T think that would be consistent
with provisions in the Corpact that, in fact, say
that the respective state agencies will mwake

available any information they have at the reqguest
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of the Adrinistration, so it's clear that both
states--and I would agree that's not an obligation
on Colorado, as wuch as Kansas, will put their
inforration out there, and then if we could talk
about a longer tive frare we wight be able to go
homre.,

MR. SIMMS5: I think Kansas would be
agreeable to a provision as you just suggested, but
1 also think it's redundant of the phrase showing
of good cause. In other words, I think the--
coercion is not the right word, but the pressure,
as it were, that you are asking for is built into
the burden that would fall on the state that does,
in fact, delay. If that delay, as anh exarmrple,
arose by virtue of the reticence of that state to
provide existing engineering data, I doubt if a
Court would construe that as good cause.

MR. MCDONALD: Richard, let's try to
find those words. I guess I would take some
comr fort despite your explanation of good cause.
What if on page four in the first be it further
resolved-- let me kind of think out 1loud.

MR. SIMMS: Let wre interrupt one
rorent, Bill.

MR. MCDONALD: Sure.

Undsrwood & Shans
Cﬂﬂ%d49bd&mdcﬂ#wﬂui
Lowned, Kansas 67550
(316) 285-6634




10

11

12

13

14

16

17

18

19

24

25

e 7

MR, SIMMS: Just to wake reference to
Article VIII{(G), which way have sore of the
language that you are after--{interrupted)

MR. MCDONALD: That's just where 1 was
looking.

MR. SIMMS3: The Adrinistration,
starting a third of the way down, the
Adrinistration shall cooperate in the procurerent
and interchange, cowpilation and publication of all
factual data bearing upon the Adrinistration of
this Compact without a general duplicating measure
or publications wmade by state or federal agencies.
All I'm trying to suggest is that that provision,
as well as the irwmediately preceding and
irmrediately following provisions would seem toO
randate the kxind of behavior that we think is also
caught up in the phrase, showing of good cause, but
is nevertheless, the kind of behavior that you are
seeking sore assurance On.

MR, MCDONALD: Perhaps we could get
that language into that particular therefore clause
by going towards the end of it, and after the "United

States Army Corps of Engineers” insert, in

furnishing pertinent factual data, okay? Let

those words there, after Arwy Corps of Engineers,
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insert--what did I say?

MR. SIMMS: "In furnishing pertinent
factual data."”

MR. MCDONALD: Okay, “furnishing
pertinent factual data." One other suggestion that
I think we would be cormfortable--could we say at
the beginning of that clause, "requests the
cooperation of the state agencies and officials,”
insert "including consultants to themw, corra“--let
Te say that again. "The Adwmrinistration reguests
the cooperation of the state agencies and officials,’
insert "including consultants to them, in bDoth

Colorado and ¥Xansas, so on, so forth.

MR. SIMMS: Bill, if that were done,
if we were to agree with that language, should the
irmrediately following language, "that are charged
with the Adrinistration of water rights" be
elirinated, in view of the fact that you are not so
charged, and are now on the--or would be on the
corwrittee constituted by the resolution?

MR. MCDONALD: The point being that
any state agency and official in possession of
appropriate informration we would reguest to resoond?

You know, I certainly can speak for wyself, that I

would do that. I don't see any probler with that.
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Do you? Yeah, sure, we could concur in striking "that
are charged with the adrinistration of water rights.”

MR. SIMMS: And I think Kansas can
agree to the two additions.

MR. MCDONALD: For the record, let me
read that back. Be it further resolved--it would
read as follows. "Be it further resolved that the
Arkansas River Corpact Adrinistration requests the
cooperation of the state agencies and officials,
including consultants to thewm, in both Colcocrado and
Kansas, and of the U.S. Geological Survey, the U.S.
Bureau of Reclamration and the U.S. Arwry Corps of
Engineers in furnishing vertinent factual data to
the extent that it may be required by the
Adwinistration in the conduct of its investigation."

MR. SIMMS: We would be able to agree
to that.

MR. MCDOWNALD: Okay. Months, 1s that
all we're down to? I certainly understand where
you folks are coming from, in terws of moving
expeditiously. I guess I just have got to say in
plain practical terrs, I don't see how I can conrrit
to less than fifteen months, since above all, 1 arm

subject to an appropriation process that I don't

control. We are seeking a supplerental
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appropriation for =2ngineering now for the State
Engineer's Office. I guess I've mentioned this
earlier today. It has been approved by the Joint
Budget Committee. I have no reason to think it
won't be approved by the House and Senate in the
course of April, such that Jeris could comrence
getting pecople on board in May, and be underway and
then an appropriations being sought for the next
fiscal year, beginning July 1, but you know, there
goes fifteen mwonths; and we can give you the data
we've got, but if you want us to give you good data
and give you good input, and cooperative input,
it's going to be fifteen wonths: and I guess I just
would rather lay it out and be very candid about it
than corwit to sorething that I know isn't
practical.

MR. SIMMS: Fifteen wonths,
especially in light of the fact that with many of
these issues, we believe don't require a good deal
of additional factual data, and in view of the fact
that considerable work has already been done, both
by various offices of the State of Colorado and
offices in the State of Kansas, as well as
consultants to the latter, at least, and to the

former, for that matter, under the 407 studies, it
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would seer to we that fifteen months is simply too

long. There is an escape valve. That escape valve
is good cause. Four wonths may be too tight in any
realistic sense,. I do not think that six wonths 1s
unrealistic. Four months is certainly not
unrealistic for somre of the issues. We would like
to see that liritation, as you indicated you
understand, be set initially as one that sets a
high goal, but a goal that is conceivably a
realistic one, so that the Adrinistration sets out
to achieve that goal, instead of building a little
lethargy into the investigative process by making
the term long. Again, I would say that if, for
good reason, and the lack of funding ray or may not
be good reason, depending on the circurstances, the
state seeking delay or n=eding delay has scope to
justify that delay pursuant to the provision.

MR. MCDONALD: TI'll split you the
difference of twelve wonths, by sore logical
arithmetic that I would rather not explain. I just
don't--you know, I don't want to get into a process,
particularly since I've taken the State Engineer
out and put me in, that I honest to God don't think
I can get to, and I really don't want to talk about

anything less than twelve wonths.
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MR, SIMMS: Well, we would have to
split the difference, as well. We can't exceed
nine--we can't get out of this year. Bill, let mwe
interrupt your caucus one moment to suggest that
the blank be filled in by changing the provision
slightly, so that it reads, "shall in no event go
beyond the regular annual weeting of the Arkansas
River Cowpact Admrinistration.”

MR. MCDONALD: I presumre you wean in
198572

MR. SIMMS: Yes.

MR. MCDONALD: Just to help you bse
precise, Richard, 1 assuwe you meant to say go
beyond the 1985 regular annual weeting?

MR. SIMMS: Correct, And again, I
would reiterate that you've got showing of good
cause.

MR. MCDONALD: Richard, would you
guys be willing to consider, in light of the fact
that you'wve been at it for eighteen months, with
special appropriations from the Kansas Legislature
on the allegations which you have made, if we
agreed to your proposal insofar as the XKansas
allegations are concerned, that the investigation

shall in no event go beyond the 1985 regular annual
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reeting of the Adrinistration, in exchange for
which, with respect to the allegations which
Colorado has mwade, there be a longer time frame? 1
would suggest the 1985 regular annual weeting of
the Adrinistration, which provides us roughly the
sare fifteen to eighteen month interval that you,
yourselves, have taken in the preparation of your
allegations.

MR. SIMMS: Well, in that regard, 1
think in terwrs of the tiwe that the two states have
spent studying the issues, that will take time in
this investigation, Coloradeo is way ahead of Kansas,
so the eighteen months doesn't impress me that much.
Oour concern is not with the speed with which we'll
present our own case, or our own side of the story,
but rather, we want to see to it that Colorado does
so quickly. Again, just by virtue of the fact that
you are upstream and we're downstreamr, and we
believe that we're the ones that are suffering, so
I don't think we could agree to that kind of split
in responsibility or split in the time schedule, I
would say this for the record though, that if the
period of nine months were adopted, we do not
intend to utilize the showing of good cause

provision in a way that would overly burden or
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unreasonably hasten the investigatory process on
the Colorado side of the investigation., We don't
want to beat you over the head with that. We just
want to set the goal as a reasonable time frare,
one that we think wight be wet if everything works
well, and shoot for that goal. We think nine
ronths is long, that it could be done sooner, and
indeed, sowe issues will be done much sooner than
that. All I can do is relate to you that we're
sincere in the proposal we're making.

MR. MCDONALD: I accept that, and I
don't in any way detract frormr that

VICE CHAIRMAN BENTRUP: Bil1l17?

MR. MCDONALD: Yeah, I'wm waiting for
David there.

VICE CHAIRMAN BENTRUP: Dave?

MR. PQOPE: I'm sorry.
MR. MCDONALD: Okay. Could we think
about this possibility? We would be awenable to

your idea, Richard, of the investigation not
extending beyond, or however you phrased it, the
1985 regular annual reeting of the Adwrinistration
with respect to the investigation of all of the
allegations which Kansas has irade and with respect

to the allegation which we have wade about storage
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in Lake McKinney; but we think the other two
allegations we have made with respect to well
developrwrent, which will be particularly corplicated
ones, we sirply need additional tire for, and I
would observe that that tiwe, if anything, works
against us. We are, we allege, the injured party.
Even though we are geographically upstreamr, if
sorebody is being hurt, in our view it's us, it's
not XKansas; so I don't think your argument that you
rade a while ago, the reason for haste is because
Kansas 15 being injured. That's true with respect
to your allegations, and we will be glad to
subscribe to your suggestion about the limitation
of the '85 regular annual wmeeting, if we could have,
let's say, until July 1 of 19236 as the tiwe frame
for the investigation insofar as our allegation
with respect to Article IV(D) and Article V(E)2 is
concerned, Lake McKinney, our allegation--pardon rme,
did I cite the right things--Article IV(D), vyes,
and Article--I don't know, I did not cite the right
thing. All of your allegations subject to the tirme
frare of the 1985 annual meeting, our allegation
with respect to V{(E)2 concerning Lake McKinney
subject to the 1985 annual mreeting time frame; our

allegations with respect to IV{(D) and V(H), the
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tire frare would be July 1 of 1986. Again, we're
the injured party: I don't see that wore time hurts
yOu.

MR. SIMMS: April 1st of 1985, we
would agree to that proposal.

MR. MCDONALD: July 1, take it or
leave it. 1I'mw sorry, Richard, that's all 1 can
offer. I know how complex engineering on that
ground water is going to be.

MR. SIMMS: We'll take it.

MR. MCDONALD: 1 appreciate it. I
will personally do my best to move everything
efficiently. I think we probably need to fiddle
with some words to perfect what I think we just
agreed to, which I haven't done yet, but let me try.
Maybe a couple can scribe while T speak. Could we
get the Jjob done in this last inserted, be it
further resolved clause by saying, “be it further
resolved that this investigation shall in no event
go beyond the 1935 regular annual weeting of the
Adrinistration, insofar as Kansas' alleged
vicolations are concerned, and insofar as Colorado's
alleged violation of Article V(E)2 is concerned."”
Wendy suggests, and it's a good idea, that we say "the

allegations alleged by Kansas," rather than, I
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think I said the possessive "Kansas'" alleged
violations." That could--I think that could have
been read as violations being wade by Kansas. We
want to wake it clear that it's your allegations,
so I quess I would say, "the investigation shall in
no event go beyond the 1985 regular annual meeting
of the Corpact Administration, insofar as the
violations of the Corpact alleged by Kansas are
concerned and insofar as the violation of Article
V(E)2 alleged by Colocrado is concerned, nor," let's
rake that, "and in no event shall the investigation
go beyond July 1, 1986, insofar as the violation of
Article IV(D) and Article V{(H) alleged by Colorado
is concerned, except upon a showing of good cause
by the state requesting delay.”

MR. SIMMS: I think I got it all
except the last following July 1, 1236, "and in no
event shall the investigation go beyond July 1,
1986 insofar"--(interrupted)

MR. MCDONALD: "Insofar as the
alleged violation"--pardon we, "insofar as the
violation of Article IV(D) and of Article V{H)
alleged by Colorado is concerned.”

MR. SIMMS: Let me read it back.

MR. MCDONALD: Would you please? I
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think ry verb tense is wrong. I think it should be
"violations of IV(D) and V(H) are concerned.”

MR, SIMMS: "Be it further resolved
that this investigation shall in no event go beyond
the date of the 1985 regular reeting of the Cowpact
Adrinistration insofar as the violations alleged by
Xansas are concerned, and insofar as the violation
of Article V(E)2 alleged by Colorado is concerned,
and in no event shall the investigation go beyond
July 1, 1986 insofar as the violation of Article
IV(D)--violations of Article IV(D) and of V(H)
alleged by Colorado are concerned, except upon a
showing of good cause by the state requesting delay.

MR. MCDONALD: I would agree to that.
Thank you for taking that down.

MR. SIMMS: Just for the record,
let's wmake it clear that the exception is
applicable to both clauses. I don't think we need
to include language to that effect if we express
that understanding on the record.

MR. MCDONALD: I would concur with
that understanding. I think that substitute of
your third inserted be it further resolved clause,
along with the changes that we made on page four

already to the first be it further resolved clause
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there settle the matter, do they not?

MR, SIMMS: I believe s0.

MR. MCDONALD: I think, Carl,
procedurally what you've got is a rotion to amend,
and we've really fiddled with that. ©David, if you
would just accept all these changes as part of your
rotion to arend we will, or I'll wmove to amend your
arendrents, if you want to do it that way.

MR. POPE: I don't think procedurally
it matters. I think that the rotion to amrend can
include the changes just previously agreed to.

MR. MCDONALD: That's fine with e,

VICE CHAIRMAN BENTRUP: The armrended
rotion will be accurately in the record.

MR. MCDONALD: It should be. This is
a sensitive matter. I would not object to taking
the timrz2 to read it from cover to cover if we want
a good clean transcription, if you have any
concerns, Dawvid.

VICE CHAIRMAN BENTRUP: No.

MR, MCDONALD: David or Richard?

MR. SIMMS: I believe I have a dirty,
clean copy-.

VICE CHAIRMAN BENTRUP: Do you

believe it's necessary that we read a corpleted
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arended wotion into the record, or do you think
it's there?

MR. SIMMS: I don't think so. I

think that we have a copy from which the resolution

can be drafted and appended to the transcript of
the proceedings.

VICE CHAIRMAN RBRENTRUP: I suppose
we're ready to vote. How does Kansas vote?

MR. POPE: Kansas votes ave.

VICE CHAIRMAN BENTRUP: Colorado?

MR. MCDONALD: Colorado votes ave.

VICE CHAIRMAN BENTRUP: All right,
then--(interrupted)

MR. POPE: That's just on the
awrendrent, I guess.

MR. MCDONALD: 1 was going to say,
need one more vote to keep the transcript clean.

MR. POPE: The resolution, itself.

we

MR. MCDONALD: The resolution, as now

arended needs to be wvoted on.

VICE CHAIRMAN BENTRUP: The

resolution, as arended has been moved and seconded.

How does Colorado vote?
MR. MCDONALD: Colorado votes ave.

VICE CHAIRMAN BENTRUP: How does
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Kansas vote?

MR. POPE: Kansas votes yes, out of
order.

VICE CHAIRMAN BENTRUP: We're through
excent for a few little details here that we've
already agreed. All right, first the funding of
satellite ronitoring stations, I think we need to
gJet that-- (interrupted)

MR. MCDONALD: David and I and Bob are
willing to do that over the telephone, and if we
need a forral telephone vote we can do it later.
Colorado docesn't need to have that resolved tonight,
éo we, Bob? We would like to get it resolved in
the next three or four weeks.

VICE CHAIRMAN BENTRUP: Is it
satisfactory then to handle it that way?

MR. POPE: Carl, I think Jjust as a
matter~--the only thing that really has to be done
tonight is the acknowledgrent of the agreemrent to
continue the handling of the transit loss account,
as RBob Jesse and Howard Corrigan have agreed to,
because of the April 1lst deadline provided.

MR. BENTRUP: All right, what needs
to be in the record?

MR, MCDONALD: David, what we'wve
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usually done on that is, we have noted that
pursuant to Article II(E)3--I beg your pardon,

pursuant to Article II(E)4 of the operating plan,

transit losses are to be deterrined by the Colorado

Division Engineer and a representative of the
Kansas Division of Water Resources, and we have
sirply placed their agreermrent in the record each
year as an acknowledgment that they did reach the
agreerent that they have the prerogative to reach
under II(E)4 of the operating plan.

MR. POPE: I think that's correct.
don't have that. Howard, is that vyour
understanding?

MR. CORRIGAN: Yeah.

MR. MCDONALD: To see if I have done
it right or not.

MR, POPR: I think that's correct,
and I have before me a signed copy of that
agreement that 1 believe Howard and Bob have
reached dated March 28, 1985. It's identical to
the one fror the previous year that has now expire
and 1 believe there way De another copy around her

MR. MCDONALD: There is, and 1'1ll1
give it to the reporter. (Exhibit M)

MR. POPE: And that should take care
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of the matter, if we want to formally get that on
the record here as being the action of the
Adrinistration.

MR. BENTRUP: How do you get it into
the record?

MR, POPE: We need a wotion on that,
I guess.

MR. BENTRUP: An agreerent 1is
autoratically renewed unless there's an objection.

MR. MCDONALD: I don't recall if
we've moved it in the past or we've merely
acknowledged they have reached an agreewrent, and
that 1s their prerogative to. We'll acknowledge
they reached agreement, and that will cover the
ratter for the period April 1 to Noverber 1, 1985.

MR, POPE: Let's do it. Dkay, is

that all right with you?

MR, BENTRUP: Yes, fine. Okay,
that's down to the last itemr, adjournment. Any

other business? The meesting is adjourned.
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On July 12, 1985, the foregoing
transcript was adopted as the official rinutes of
the Special Meeting of the Arkansas River Corpact

Adrinistration held on March 28, 1935, in Garden

¥ . 6oley Leo Idler
Chairrm Recording Secretary

City, Kansas.
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